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and the residuary powers continued to remain vested with the
State. But the competence of the Union Parliament was ex-
tended to most of the subjects in the Union List, except Central
Bureau of Intelligence and Investigation, Preventive Detention,
Courts of Wards, High Court and extension of its jurisdiction,
trading and other Corporations, Weights and Measures, mines,
mineralogy, regulation of labour. safety in mines and oil fields,
Ancient Monuments, Census, inter-State migration, elections to
the Parliament, Election Commission, Audit and Accounts, etc.
These, with the other subjects, enumerated in the Concurrent
List and the State List were reserved for the State.’! In regard
to the administrative powers of the Union, the provisions of the
Constitution of India imposing administrative obligations on the
States were made applicable to the State with certain reserva-
tions. The obligations require the States to exercise their
executive power to ensure compliance with the laws made by the
Parliament and the operation of the executive power of the
Government of India, ensure compliance with directions given
by the Government of India in this regard and give full faith
and credit to the public acts, records and judicial proceedings of
the Union The State was, however, reserved the right to
determine the manner in which and the conditions under which
the acts, records and proceedings of the Union would be proved.
An additional obligation was assumed by the State in so far as
it undertook to acquire and requisition property on behalf of
the Union 52

The provisions of the Constitution of India pertaining to the
official language of the Union were extended to the State to
the extent of :

(i) the official language for communication ;

(ii) the official language for communication between one

State and another and between the States and the
Union ; and
(iii) Proceedings of the Supreme Court.5®

51 Constitution (Application to Jammu and Kashmir) Order, 1954,
Para 6.

52 Ibid.

53 Ibid., Para 12,
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Provisions of the Constitution of India pertaining to the
proclamation of Emergency due to war and external aggression
e extended to the State, but provisions pertaining to emer-
cies arising out of internal disturbance and constitutional
down were saved application in relation to the State.5t
ovisions of the Constitution of India, pertaining to the amend-
ent of the Constitution were extended to the State subject,
wever, to the condition that ‘no such amendment shall have

~ with the power to extend the criminal jurisdiction of the Sup-

reme Court in regard to the State. The provisions of the

~ Constitution of India with regard to the elections to the Parlia-

nent and to the offices of the President and the Vice-President,
re also made applicable to the State.
The Last Phase

A serious limitation, the Government of the State, faced in
reaching a financial adjustment with the Government, was the
ancial loss, the State was bound to suffer by the removal of
tariff barriers and the surrender of the income tax returns.
The customs and excise duties yielded an annual income of
approximately one and a half crores of rupees to the State,
hich constituted nearly one third of its annual revenues. On
nuary 14, 1956, agreement was finally reached between the
vernment of the State and the Government of India on the

financial adjustment between the State and the Union. Accord-
. ing to the agreement the State was to receive 55% of the net
eeds of the income tax, 409 of the duties of excise on
atches, tobacco and vegetable products and the entire proceeds
_ of the estate duty levied and collected by the Government of
India in the State. The Government of India also agreed to
ant to the State financial assistance to bring up the total

Ibid., Para 13.
Ibid., Para 15.
Ibid., Para 10.
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revenues from these sources to Rs. 250 lakhs a year. By the
agreement proportional rights in respect of properties and
assets of the Post ahd Telegraph departments, air transport,
railways and State Forces were taken by the Government of
India. The provisions of the Constitution of India with regard
to the financial relations between the Union and the State were
extended to the State in January 1958.57

Agreement was also reached between the two governments
with regard to the extension of the provisions of the Constitu-
tion with regard to the Audit and Accounts of the Union. A
resolution was passed by the Constituent Assembly on 14th
November, 1956, recommending to the President of India to
order the application of the provisions of the Constitution with
regard to Audit and Account. The President promulgated the
Amendment Order on 15th February, 1958.5®

In May, 1957, the integration of the State services with the
Central Service cadres, came up for discussion between the
representatives of the Kashmir Government and the Govern-
ment of the State. In pursuance of the agreement the Parlia-
ment enacted measures to extend the operation of the Indian
Administrative Service and the Indian Police Service to the
State, ensuring the participation of the State in the All India
Services.

In 1964, the provisions of the Constitution of India pertain-
ing to emergencies arising out of Constitutional breakdown were
extended to Jammu and Kashmir State.® Before the amend-
ment, the powers to proclaim a state of emergency due to
constitutional break-down and to assume the powers of the
Government in the State, were vested in the Sadar-i-Riyasat of
the State. Provisions of the Constitution of India with regard
to the elections, jurisdiction on the concurrent subjects and
trade, commerce and intercourse were also ordered to be appli-
cable to the State, with certain modifications and reservations.
Certain other subjects, included in the Union List, but placed

57 C.0. 55, dated 6th January, 1958.
58 C.0. 56, dated 15th February, 1958
59 C.0. 71, 1964.

L The Special Status 81
~ within the powers reserved for the State, were also delegated
to the Union in due course of time.%

The Constituent Assembly of the State completed the task of
framing the Constitution in October 1956. On 17th November
' the same year it was adopted by the Constituent Assembly. The
‘Constitution of the State declared the State as an integral part
the Union of India.”® The executive powers were vested with
the Sadar-i-Riyasat, whose office was elective with a term of
 five years. The Sadar-i-Riyasat was to be aided and advised
by a Council of Ministers, jointly responsible to a Legislature,
_elected on the basis of the universal adult franchise. The
_ Constitution made provisions for a High Court of Judicature
~ in the State and included a long list of the Directive Principles
.~ of the State Policy.® The Legislative and executive competence
~ of the Government of the State extended to the powers which
- were not transferred to the Union Government. Article 5 of
 the Constitution of the State stipulated :

The executive and legislative power of the State
extends to all matters except those with respect to
which Parliament has power to make laws for the State
under the provisions of the Constitution of India.®®

The Constitution of the State, therefore, was framed to

In 1965, the Constitution of the State was amended. The
wers to appoint the Governor were vested in the President
the procedure under which the State Legislature was empo-
red to elect the Sadar-i.Riyasat was abolished. The
President was empowered to appoint the Governor by warrant
\ }'_t‘nder his seal and signature. The office of the Prime Minister
_ ﬁ;as also abolished by the Amendment Act, and provisions
‘were made under which the Council of Ministers in the State
as headed by a Chief Minister.®¢

C.0. 59, 1959 ; C.0. 80, 1967; C.O. 83, 1967, C.0. 75,1967 ; C.O.

77, 1967 ; C.O. 85, 1969.
Constitution of Jammu and Kashmir State, Sec. 3.

Ibid., Parts IV, V, VI, VIL
Ibid., Section 5.
Constitution of Jammu and Kashmir, Sixth Amendment Act, 1965.



Chapter Three

Application of the Indian
Constitution

The special constitutional provisions pertaining to the State
of Jammu and Kashmir, envisage a partial application of the
Constitution of India to the State. The provisions of the
Constitution of India, with regard to the structure and powers
of the Government of India are applicable to the State in total
and without any reservations.! These provisions deal with
the election, powers and the position of the President of India,
the election and the powers of the Vice-President, the organisa-
tion and functions of the Union Council of Ministers, the
organisation, powers, and the privileges of the Parliament, the
legislative procedure in the Parliament, the organisation and the
jurisdiction of the Supreme Court, the appointment and tbe
functions of the Auditor and Comptroller General and the
Union Public Service Commission. The provisions of the
Constitution of India which deal with the territory of the
Union, Citizenship, Fundamental Rights, Emergency Powers of
the President, and the amendment of the Constitution, are
applicable to the State with certain modifications and reserva-
tions. The provisions with regard to the structure and powers
of the government in the States, Directive Principles of State
Policy and public services are not applicable to the State. The
State has a separate Constitution, wherein provisions are laid
down for the government of the State, Directive Principles of
State Policy and the services in the State. This part of the

1 The Constitution (Application to J and Kashmir) Order,
1954, Part V.
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study is devoted to the analysis of the provisions of the Indian
Constitution which are applicable to the State. In fact, these
visions, and the reservations imposed on them are interwoven
into a plethora of intricate alternatives and specifications.
riously enough, some of the reservations imposed on the
ipplication of the Constitution of India, have by successive
‘modifications, either lost their meaning and purpose or assumed
mensions which they were never meant to acquire. The
provisions of the Constitution of the State are dealt with
separately.

Union and its Territories

In unequivocal terms, the Constitution of India, declares
India a ‘Union of States’. The First Schedule of the Constitu-
f{;)n defines the territories of the States which comprise the
nion.? Jammu and Kashmir is listed in the Schedule and its
territory is defined as “the territory which immediately before
the commencement of this Constitution was comprised in the In-
an State of Jammu and Kashmir”’. The territories of the State
f Jammu and Kashmir, at the time of the framing of the Indian
onstitution, included the territories which constituted the State
Jammu and Kashmir with regard to which the ruler of the
 State, Maharaja Hari Singh, acceded to the Indian Dominion.
" As such the territories of the State under the occupation of
kistan are also brought within the definition of the territory
the State and, therefore, included in the territories of India.
ticle 1, of the Constitution of India, is pivotal to the entire
ucture embodied by the Constitution, in so far as it defines
territories of the Union of India and enunciates the basis of
 its jurisdiction. The State of Jammu and Kashmir is, without
y reservations, brought within the territorial limits of the
dian Union and consequently within its jurisdiction. The

2 The Constitution of India, Art 1. In the Original Constitution,
Jammu and Kashmir was specified as a part B State. After the
States Reorganisation Act 1956, the category of the Part B States
was abolished and by the Constitution (Seventh Amendment) Act,
1956, Jammu and Kashmir was included in the list of the
States of the Union as enumerated in the First Schedule to the
Constitution,
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position, the State is ensured in the Indian constitutional struc-
ture, emanates from the basic presumptives involved in the terri-
torial provisions enshrined in Article 1 of the Constitution. The
implication, however, is not that the territories of India, not
defined by Article 1, do not rightfully belong to India. Article
1, only confirms what the sovereignty of the Indian State actu-
ally performs. The State of Jammu and Kashmir which is an
integral part of the State of India, is also a constituent part of
the political structure, the Constitution of India creates.

The Constitution of India, vests with the Parliament the
power to form new States by separating a part of territory from
any State or parts of States or by uniting two or more States or
parts of States or by uniting any territory to a part of any State,
increase or decrease the area of any State and alter the bounda-
ries and the name of any State.® In their application to Jammu
and Kashmir, these provisions of the Constitution of India are
restricted to the extent that the Parliament cannot increase or
decrease the area of the State, or alter its name or boundary
without the consent of the State Legislature.¢ In fact, no bill, pro-
viding for any change in the area, boundaries and name of the
State, can be introduced in either House of the Parliament unless
the consent of the Legislature of the State has been secured.®

Citizenship

An important feature of the Indian Constitution is the uni-
form and single system of citizenship, it envisages for the people
of the entire country.® A citizen of India enjoys the status of a
citizen in every part of the country, and is entitled to all the
benefits and rights available to him. In accordance with the
provisions of the Constitution of India the following persons
are the citizens of India.”

1. the persons, who at the time of the commencement of
the Constitution, had their domicile in India and who

3 The Constitution of India, Art. 3.

4 The Constitution (Application to Jammu and Kashmir) Order,
1954, proviso, para 2.

5 [Ibid., Proviso to Art, 3.

6 Constitution of India, Art. 5.

7 1Ibid., Art, 6.
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were born in India or, either of whose parents was born
in India or who was a resident of India for not less

than five years immediately preceding the commence-
ment of the Constitution ;

2. the persons who migrated from Pakistan to India before

g 19th July 1948, provided they, or any of their parents,
or any of their grand-parents, were born in India, as
defined in the Government of India Act, 1935, and
who resided in India since the date of their migration ;

3. the persons, who migrated to India from Pakistan after
July 1948, provided they were registered in the form

and manner prescribed by the Government of India ;
and

4. the persons, who migrated to Pakistan but returned to
India for permanent settlement in India, on the ‘Special
Permit” issued by the Government of India.

The provisions of the Constitution of India are applicable

to the State with certain modifications. The residents of the

te, who after having migrated to “the territory now included

Pakistan” return to the State for permanent settlement, are

entitled to assume Indian citizenship under a permit for settle-

~ment or on a ‘Permanent Return’ issued by or under the
~ authority of any law made by the State Legislature® The

_provisions of Article 7 of the Indian Constitution, which lay

wn the procedure for the resettlement of emigrants from the

ritories included in Pakistan, is, in its application to the

- State, modified to the extent that the State Legislature is

- empowered to issue permits and ‘permanent returns’ to the

residents of the State, who return from territories included in

- Pakistan. Under the provisions of Article 7, the powers to

- grant permits and ‘permanent returns’ are vested with the

The Constitution (Application to Jammu and Kashmir) Order,
1954, Para 3 (b). The laws of citizenship made by the Parlia-
ment under Art. 11, are applicable to the State. The Citizen-
ship Act, 1955, is therefore applicable to the State ; D, D, Basu,
C tary on the C: of India, p. 89. See also Entry,
17, List I, Seventh Schedule,
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vested with the Government of the State. Residents of the
State, who after having migrated to the territories now included
in Pakistan, return to the State, can settle in the State and
assume Indian Citizenship, on a permit for resettlement issued
under the law made by the State Legislature. A special feature
of the constitutional provisions regarding the citizenship is that
the Constitution of the State further classifies the citizens of the
State as the ‘Permanent Residents’ of the State.® The rede-
finition of the citizens of the State into ‘Permanent Residents’
purports to the creation of a class of citizens, vested with special
rights and privileges which are guaranteed by the Constitution
of the State. The Constitution of the State, defines the ‘Perma-
nent Residents’ of the State, as those citizens of India :

(i) who, on 14th May, 1954, were the State Subjects of
Class 1 or Class 1I, or who having lawfully acquired
immovable property in the State were ordinarily resid-
ing in the State for not less than ten years, prior to that
date ; and

(i) who were State Subjects of Class I and Class II, but
after having migrated to the territories now included in
Pakistan returned to the State under a permit for re-
settlement issued under the authority of any law made
by the State Legislature.*

The expression, «State-Subjects, Class I and Class II’ defines
the persons which were proclaimed State-Subjects by a special
notification issued by the Government of the State in 1927.1¢
The relevant sections of the notification read :

«The term State-Subject means and includes :

Class I. All persons born and residing within the
State before the commencement of the reign of His
Highness the late Maharaja Gulab Singh Sahib
Bahadur, and also persons who settled therein before

9 Constitution (Application to Jammu and Kashmir) Order, 1954.
Proviso added to Art. 7 of the Constitution of India.

10 The Constitution of Jammu and Kashmir, Part III.

11 Ibid,, Sec. 6.

12 Notification No. IB-L/1989, issued by Maharaja Hari Singh on
27th June, 1932,
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the commencement of Samvat year, 1942 and have
since been permanently residing therein.

Class II.  All persons other than those belonging to
Class I, who settled within the State before the close of
Samvat year 1968 and have since permanently resided
and acquired immovable property therein,””.

The ‘Permanent Residents’ of the State, therefore, include :

(a) the persons, who were born and were residing in the
territories of the State when it was founded by Maha-
raja Gulab Singh ;

(b) the persons who settled in the State before the year

1885 ; and

(c) the persons who settled in the State before 1911, and
acquired immovable property in the State ; the persons
who acquired immovable property in the State and
settled in the State for permanent residence before 14th
May 1945, and the persons who were the State-Subjects
and migrated to Pakistan but returned to the State for
permanent settlement.

Precisely, therefore, every ‘Permanent Resident’ of the State
Jammu and Kashmir is a citizen of India, whereas every
zen of India is not a ‘Permanent Resident’ of the State.
Since the State Legislature has reserved the right to define the
classes of the ‘Permanent Residents’ and confer special rights
and privileges on them in regard to settlement for residence in
the State, acquisition of immovable property and employment,
provisions of the State Constitution operate to the exclusion
f the other citizens of India from the rights and privileges
ranted to them by the Constitution of India. The position
eated by the State Constitution is not, however, more ano-
nalous than that created in the other Indian States by the so-
alled ‘Domiciliary Rules’. The domiciliary practices’ lead to
- gross discrimination between citizens and in effect operate to
exclude classes of the Indian citizens from the rights that the
onstitution of India confers on all the citizens alike.

13 Pylee, M. V. India’s Constitution, see Ed. 1967, p. 77.



88 Kashmir’s Special Status

Fundamental Rights

The operation of the provisions regarding fundamental
rights enumerated in the Constitution of India, were extended
to the State by the Constitution (Application to Jammu and
Kashmir) Order, of 1954. When the Constitution of the State
was promulgated in 1957, provisions were also included in it,
stipulating and confirming the availability of the fundamental
rights provided for, by the Constitution of India, to the people
of the State. Section 10, of the Constitution of the State
stipulates :

“The permanent residents of the State shall have
all the rights guaranteed to them under the Constitution
of India”.

It needs to be emphasised here that the fundamental
rights are not available to the people of the State by virtue
of the provisions of the Constitution of the State, but by
virtue of the provisions made by the Constitution of India.
The Constitution of the State merely reiterates the provisions
of the Constitution of India. It does not confer on the people

of the State the rights created by the Constitution of India..

The provisions of the State Constitution merely stipulate that
the rights guaranteed by the Constitution of India are available
to the ‘Permanent Residents’ of the State. The rights are
enumerated and defined within the meaning of the provisions
of the Constitution of India and are enforceable in the State by
the instrumentalities created under the Constitution of India.'¢
Even if the Constitution of the State did not include the provi-
sions regarding the fundamental rights, the fundamental rights
would all the same be available to the people of the State, and
if the Constitution of the State placed any restrictions on the
fundamental rights provided by the Constitution of India, the
restrictions would be redundant. In fact, the fundamental
rights, as provided for, by the Constitution of India, are appli-
cable to the State with a number of reservations, and these

14 The Constitution of India, Act. 12, Art. 32 Election Commission
of India Vs Venkata Rao, AIR 1953 SC 210; The Constitution
(Application to Jammu and Kashmir) Order, 1954, para 32 (2) a.

Application of the Indian Constitution 89

~ reservations are enumerated as well as defined by the Consti-
~ tution of India. The fundamental rights are available to the
~ people of the State, as they are construed to be so under the
~ Constitution of India and not only to the people defined as the
‘Permanent Residents’. The Constitution of the State reserves
~ the State Legislature, the power to “make any law defining the
~ classes of persons who are, or shall be, ‘Permanent Residents’
~ of the State, conferring on them special rights aud privileges
~ and regulating and modifying any special rights and privileges
enjoyed by them.””’s These restrictives do not prejudice the
rights conferred on the people of the State by the Consti-
tution of India. Article 13, of the Constitution of India is
applicable to the State without any modification and secures
the right granted to the people of the State against any vio-
- lation of the rights guaranteed to them, by any political
~ authority, including that created by the Constitution of the
~ State.¢ The obligation cast on political authority is, therefore,
~ expressly universal. The provisions of Article 13, invalidate all
_ laws inconsistent with the fundamental rights and impose a
- prohibition on the State to make any law in contravention with
~ these rights.'?
Right to Equality

The Constitution of India guarantees to every person the

right to equality before law and the right to equal protection of

laws.!® Equality before law underlines the absence of any
special privilege in favour of any person. The right to equal

15 The Constitution of Ji and Kashmir, Part III, Sections 8
and 9.

16 The Constitution of India, Art, 13. The Constitution (Appli-
cation to Jammu and Kashmir) Order, 1954, Part III, para 13;
In its application to the State of Jammu and Kashmir, in Art. 13,
references to the commencement of the Constituti are d d
references to the commencement of the Constitution (Application
to Jammu and Kashmir) Order, 1954.

17 Constitution (Application to Jammu and Kashmir) Order 1954,
Para 4. Basu, D. D. C y on the Constitution of India,
pp. 121-126, 127.

18 Basu, D, D. C y on the C
Jennings, Sir Ivor. Law of Constitution, p. 49.

of India, p. 261.
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protection of law is a guarantee that equal protection of law is
secured for the people in the enjoyment of their rights without
any discrimination. This general principle of equality before
law is further fortified by the express prohibition imposed on
any discrimination on the grounds of race, religion, caste, sex
and place of birth. On the basis of these grounds no one can
justifiably be denied access to shops, public restaurants, wells,
bathing ghats and places of public resort, maintained wholly
or partly out of state funds, and places dedicated to the use of
general public. The Constitution imposes prohibition on the
discriminatory practices of private individuals also and aboli-
shes untouchability and all other caste disabilities. Article 16,
of the Constitution guarantees equality of opportunity in matters
of public employment. Employment under the state is open to
all citizens and the state is prohibited from showing any dis-
crimination against any citizen on grounds of race, religion,
caste, sex and the place of birth.

The right to equality is subject to two limitations.” In the
first place the Constitution empowers the state to make special
provisions for women and children and socially and education-
ally backward classes of citizens, Scheduled Castes and tribes
and reserve appointments and posts for the backward sections
of society which are not adequately represented in the services
offered by the state. In the second place the Parliament is
empowered to impose qualifications of residence in case of
certain appointments and posts offered by the state,

The provisions of the right to equality embodied in the
Constitution of India are applicable to the State of Jammu and
Kashmir, with the reservation that the provisions empowering
the Parliament to impose qualifications of residence for posts
and appointments, are not applicable to the State.2®

19 Basu, D.D. Commentary on the Constitution of India,vol. 1, p. 260;
V. N. Shukla, The Constitution of India, p. 53. Janki Prasad
Parimoo V. State of Jammu and Kashmir, I. S. C. C., p. 43.
Makhan Lal Waza V. State of Jammu and Kashmir , 1971 1. S.
C. C. 749. Triloki Nath V, State of Jammu and Kashmir, ISCR
1969.

20 Constitution (Application to Jammu and Kashmir) Order, 1954,
para 4 (c).
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Right to Freedom

The right to freedom is envisagefi. in Article !9, of the
Constitution of India and secures the citizens of .Indna, seven
fundamental freedoms to which they are entitled in all parts of
of India. These freedoms are :

Freedom of speech and expression.

Freedom of assembly.

Freedom of association.

Freedom of movement.

Freedom of residence and settlement.

Freedom of property. i

. Freedom of profession, occupation, trade or bus:xess. _

doms are of fundamental importance .to the entl_re
sch;rx::seo:'re:ights guaranteed under the Ofmstit.utlon of India.
The freedoms institutionalise the basic relatlon.shlp betw.eex.x thef
government of India and the peopl.e,' defining i the. l;:mt; :
authority and the claims of the individual against ‘Ill. t'e.
freedoms, however, are not recognised absol}xte b_y the Consti-
tution, for each of the rights enumerated, ls‘subject .to re;;s;y-
nable restrictions in the interest of general public, security of the
state, public order, decency, morality and for _ot.her 'reaso:s set
out in the Constitution. The 'reasom.lble res.tngtl‘ons are :ter-
mined by the Courts and are thus subject to ]udlf:lal .rcvnevfr.

The right to freedom of speech and expression 18 sub]ect' to
reasonable restrictions which can be imposed for the following
reasons :

(i) Security of the state; ¢ '
(ii) Friendly relations with foreign states;
(iiiy Public order; ;

(iv) Decency and morality;
(v) Contempt of court;
(vi) Defamation;

NouswN -

V. N. The Constitution of India, p. 58. :
:; gl:::‘ al'). D. Commentry on the Constitution of India, Vol. I, ll;ﬂig:l’l
Shukla, V. N. Constitution of India, p. 58; Babu Ra;: vAlR Jl g
AIR 1962 SC 1476; Chintamani Rao V. State of M. 1.1’1 v

SC 118; Kuchuni V, State of Madras and Kerala A 5

1080.
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(vii) Incitement to offence; and;

(viii) Sovereignty and integrity of India.®®

The right to freedom of assembly is subject to the limitation
that the assembly must be unarmed and must not be riotous in
character. The riotous and disorderly assemblies are not
protected.2¢ The state is empowered to impose reasonable
restrictions on the freedom of assembly in the interest of public
order and the sovereignty and security of India.? The right to
freedom of association is subject to reasonable restrictions which
can be imposed for public order, morality and the sovereignty
and the security of India. Public order means peace, safety
and tranquillity.?¢ The right to freedom of movement is subject
to restrictions in the interest of the general public and for tye
protection of the interests of the Scheduled Tribes. The interests
of the general public embrace public security, public order, and
public morality.2” The right to freedom of residence is subject
to reasonable restrictions which the state can impose in the
interests of the general public and the protection of the
Scheduled Tribes.?

With regard to the right to acquire, hold and dispose off
property, the state is empowered to impose reasonable restrictions
on each of the three constituent elements of property : that is,
to acquire property, hold it and dispose it off.?® The restrictions
can be imposed in the interests of the general public and for the
protection of the Scheduled Tribes. The state is empowered to
impose reasonable restrictions on the freedom to carry on any
occupation, trade or business. The limitations and restrictions can
be imposed in the interests of the general public. Thestate is also
empowered to prescribe professional or technical qualifications
necessary for carrying on any profession and trade and itself

23 Shukla, V.N. The Constitution of India, p. 63.

24 Shukla, V.N. The Constitution of India, p. 79.

25 Constitution Sixteenth Amendment Act, 1963.

26 D. K. Gosh V.E.X, Joseph, AIR 1963 SC 812; Kameshwar Singh
V. State AIR 951, Pat, 91.

27 Gurudut Sharma V. State of Bihar, AIR 1961, SC 1684.

28 Shukla, V. N. The Constitution of India, p. 71.

29 Kochuni V. State of Madras, AIR 1960 SC 1080 Rustum Cavasji
Coover V. Union of India 1970 I Sec. 248.
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g

~ The provisions envisaging the right to freedom are applicable
~ to the Jammu and Kashmir subject to two severe limitations.®
- The limitations are transitory in character and are meant to
ain in operation for a period of twenty years from the date
which the Constitution Application Order, 1954, was promul-
’nted." In the first place the right to freedom of assembly, the
right to freedom of association, the right to freedom of move-
~ ment, the right to freedom of residence and the right to acquire,
. hold and dispose of property, is subject to the additional
 limitation according to which the Legislature of the State is
empowered to impose restrictions on these freedoms in the
~ cinterests of the security of the state.’® The State Legislature is
" thus empowered to determine the circumstances and compulsions
~ which may warrant the imposition of additional restrictions on
~ these freedoms. The right to freedom of speech and expression
. and the right to freedom of profession, occupation, trade or
~ business are not subject to this limitation.?

 The second limitation, imposed on the application of the
. right to freedom to the State, is that the State Legislature is
- empowered to determine the content and scope of the ‘reaso-
~ nable restrictions’ to which the various freedoms are subject.
In its application to the state, Article 19 is appended witha
- new clause.

; “The words ‘reasonable restrictions’ occurring in
clause (2), (3), (4) and (5) shall be construed as meaning
such restrictions as the appropriate legislature deems
reasonable.”%4

130 Constitution (Application to J & Kashmir) Order 1954,
para 4,

31 The Constitution (Application to J
Amendment Order, 1969.

32 Constitution (Application to Jammu and Kashmir) Order, 1954,

‘ para 4 (d) iii and para 4 (c).

33 1bid.

34 Constitution (Application to Jammu and Kashmir) Order, 1954,

para 4 (d) ili and para 4 (e).

and Kashmir) Second
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The provisions of the new clause are widely restrictive in
nature and virtually subject the fundamental freedoms to the
control, whim and the prejudice of the State Legislature. Under
the Constitution of India, reasonableness is expressly created
into an objective expression and its objectivity is determined by
the judiciary. In fact, the powers to determine the reasonable-
ness of the restrictions create a jurisdiction and there is no
limit placed on this jurisdiction,®

«It being the duty of the court to safeguard the
fundamental rights, the obligation falls upon it to scru-
tinise the restrictions placed by the law on the citizen’s
freedom as carefully as possible. It should according
to well settled common sense construction lean in favour
of fundamental rights and should permit the placing of
restrictions in as narrow an ambit as possible.’’®

A reasonable restriction must be supported by reason and
must be justifiable for its underlying purposes; the extent and
urgency of the evils sought to be remedied, propriety, condi-
tions prevailing and the duration for which the restrictions are
required to be imposed. The restrictions should not be
excessive, penal and unjust. In fact, the standard of restrictions
imposed on freecdom must be acceptable to a reasonable man.¥
Ultimately, it is a value judgement, but in making the judge-
ment, the accepted forms of social regulation, existing condi-
tions, the legislative intendment, and the extent, duration and
nature of restrictions are kept in consideration. What is more
important, the value judgement is made by the judiciary and
not by the appropriate legislature. As such, the power vested
in the State Legislature to determine the reasonableness of the
restrictions, which may be imposed on the right to freedom,
robs it of its entire content. Judicial review of laws restricting
the exercise of freedoms, acts as a limitation on the power of
the legislature and therefore, is of great constitutional signi-
ficance. By vesting the State Legislature with arbitrary
35 Basy, D.D. C y on the Constitution of India, Vol I,

p. 498.

36 Kagzi, M, C. J. The Constitution of India, p. 366.
37 Ibid.
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sonableness of the restrictions, the constitutional imperative
t restrictions must be reasonable, is rendered meaningless.

Protection in Respect of Conviction of Offences

Under the Constitution of India, protection is guaranteed to
e people against arbitrary or excessive punishments.® No
son is liable to be convicted for an offence which is not an
ence under law at the time it is committed. No person can
subjectto a heavier penalty than that, he is liable to
eceive under the law, in force, at the time the offence was
committed. No person can be prosecuted and punished more
an once for the same offence. No person can be compelled to
a witness against himself. These provisions are aimed to
otect the people against retrospective legislation and applica-
n of law, double punishmentand self-incrimination. These
ovisions are applicable to the Jammu and Kashmir State
ithout any modifications or reservations.®

Right to Life and Liberty

. The most important provisions of the Constitution of India

rtaining to the fundamental rights are those regarding the
otection of life and personal liberty. These provisions
ipulate in general that no person shall be deprived of his life
d liberty except in accordance with the procedure established
law. These provisions envisaging safeguards against arbi-
ary arrest and detention are embodied in Article 22, of the
Constitution. The Constitution guarantees to every person
rrested, the right to be informed of the cause of his arrest ;
e right to be defended by a lawyer of his choice and the right
) be produced before a magistrate within a period of twenty-
hours after his arrest. The Constitution also imposes
kpress prohibition on the executive to detain a person in custo-

beyond twenty-four hours without the authority of a Court.
ese rights are, however, subject to two limitations and are
available in case of :

8 Constitution of India, Art. 20.
Constitution (Application to Jammu and Kashmir) Order, 1954,
para 4.
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(a) persons who are enemy agents, and,

(b) persons arrested and detained under a law providing for
preventive detention.4

The object of preventive detention is not to punish a person
for an act not permitted by law, but to intercept him before he
accomplishes the act and to prevent him from doing it. Ordi-
narily, preventive detention is tantamount to the negation of the
protection provided for, by the Constitution against arbitrary
arrest and detention. The Constitution, however, provides for
certain safeguards against any arbitrary use of the preventive
detention. In the first place, the preventive detention must be
authorised by law. Secondly, preventive detention must not
exceed a period of three months and whenever its operation is
extended beyond three months, it must be authorised by an
Advisory Board, constituted of the judges of the High Court or
persons qualified to be appointed as the judges of the High
Court. The Parliament is empowered to prescribe the proce-
dure to be followed by the Advisory Board conducting an en-
quiry. Thirdly, no person can be detained indefinitely. There
must be a maximum period of detention prescribed by lawmade
by the Parliament. Fourthly, the detaining authority must com-
municate to the detenue, the grounds on which his detention
has been effected. Finally, the detenue must be given an oppor-
tunity to make a representation against his detention at the
earliest.®

The provisions with regard to fundamental rights of personal
liberty and protection against arbitrary arrest and detention are
applicable to the State of Jammu and Kashmir with certain
drastic modifications. The Constitution of India gives the
Parliament exclusive power to make provisions for preventive
detention for the reasons of defence, foreign affairs and the
security of India. The Parliament is also vested with
concurrent jurisdiction to legislate in regard to preventive
detention for reasons of the security of the State, the main-
tenance of public order and the maintenance of supplies

40 Constitution of India, Art. 22.

41 Ibid., 22 (4) and 7, Shibapada Mukherjee V. State of West Bengal,
AIR 1972 SC 1357,
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and essential services. In accordance with the division

of powers between the Jammu and Kashmir State and the

" Union, preventive detention is included in the residuary subjects

"and is therefore placed within the competence of the State

"‘Governmeut. The Parliament is not vested with any concur-
. rent jurisdiction to provide for preventive detention in the State

 for reasons of the security of the State, maintenance of public
i and the maintenance of the supplies and essential services in the
 State.* The laws made by the Parliament with regard to
. preventive detention for reasons of security and public order

~ and the maintenance of supplies and essential services, therefore,
- do not apply to the State.

The provisions of the Indian Constitution, in their applica-

tion to the State, suffer another, and in fact, a more drastic
modification. Whereas the State Legislatures are ensured the
. concurrent powers to provide for preventive detention, the
period of detention, the conditions under which a person may
" be detained and the procedure to be followed by the Advisory
' Boards instituted to review the detention of a person are to be
~ determined by the Parliament. The procedure laid down in
L parliamentary legislation over-rides the procedure established by
~ a State law. The idea is to prevent, as far as possible, hazar-
* dous and unjust procedure being laid down under State enact-
ments.”’% These provisions of the Constitution of India, how-
~ ever, do not apply to the Jammu and Kashmir State. The powers
' to determine the period of detention, the conditions under which
" a person is detained and the procedure to be fo}lowed by the
. Advisory Boards, are vested with the State Le.glslalure. The
g State Legislature is, therefore, armed with c:onslderabl‘e power
~ or arbitrary decision in matters of preventive detcnslon: By
vesting the power to provide for preventive fie!e.ntlon in the
. Parliament, the framers of the Indian Constitution ensured
_ that the vital issue of preventive detention was not left to the
whims and caprices of the local political fnajormes and ic
strains and influences of the State politics did not undermlPe
_ the rights against arbitrary detention. Obviously, the Parlia-

_ 42 Seventh Schedule, Entry 29.
" 43 Shukla, V. N. The Constitution of
(Application to Jammu and Kashmir) Or

n of India, P. 116; Constitution
der 1954, para 3 (e).
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ment of India is likely to visualise the issues of preventive deten-
tion from the point of view of national security and not from
the narrow focus of the petty and often parochial interests of the
political parties in power.

Right Against Exploitation

Fundamental Rights to freedom against exploitation envisa-
ged by the Constitution of India are applicable to the Jammu
and Kashmir State without any reservation. Traffic in human
beings, ‘Begar’ and all other forms of forced labour are prohi-
bited. Employment of children of less than fourteen years in
age in factories, mines and in other hazardous occupations is
forbidden.4

Freedom of Religion

Right to freedom of faith and religion and the rights of the
religious and other minorities to propagate their religion and
conserve their culture, envisaged by the Constitution of India, are
also available to the people in the State without any reservation
and restriction. Subject to public order, morality and health, all
people are equally entitled to freedom of conscience and faith
and the right to propagate their religion. Every religious deno-
mination is secured the right to establish and maintain religious
and charitable institutions, manage its own religious affairs,
own and acquire immovable property and to administer such
property according to law. No person is liable to be compelled
to pay taxes for the promotion or maintenance of any particu-
lar religion or religious denomination. Religious instructions
are not to be given in any educational institution maintained
out of state funds. Religious and linguistic minorities have
also been secured the right to establish and administer their
educational institutions and prohibition is imposed on the
State to discriminate against any such educational institution
in matters of Grants-in-Aid, on the ground that it is under the
management of religious or linguistic minority. No citizen can
be denied admission into any educational institutions maintain-
ed by the State or receiving aid out of the State funds on
grounds of religion, race, caste or language.*

44 Constitution of India, Arts, 23, 24,
45 Tbid.
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Right to Property
The right to property, provided for under the Constitution

of India, underlines the general principle that no person is
liable to be deprived of his property save by authority of law.¢
. Property can be acquired for public purposes alone and by
_authority of law, “which provides for acquisition or requisition
of property for an ‘amount’ which may be fixed by such law
or which may be determined in accordance with such princi-
ples and given in such manner as may be specified in such law.4?
No law providing for the acquisition of property, and the
fixation of the ‘amount’ payable against such acquisition, can
be called in question in any court on the ground that the
samount’ fixed is inadequate or paid otherwise than in cash.®
The Union Legislature has the power to provide for the acqui-
sition of property for public purposes and determine the
camount’ payable in lieu of the property acquired. The Parlia-
ment is competent to determine the manner in which the
<amount’ is to be paid for the property acquired.#* The State
gislatures are also vested with the power to provide for the
cquisition of property and the fixation of the ‘amount’ to be
_paid in return, subject, however, to the condition that such
islation assumes effect, only after it has been reserved for the
_consideration of the President and has received his assent.®®

The state is also reserved the power to undertake legislation
oviding for :
(a) acquisition of estates in land;
~ (b) takeover of the management of any property for a
limited period;
' (c) amalgamation of two or more corporations;
(d) extinguishment or modification of the rights of persons

interested in corporations; and
(e) extinguishment or modification of rights acquired under
agreement of lease to any mineral or mineral 0il.5

46 Tbid., Art. 31 (A).
7 Constitution (25th Amendment) Act, 1971.

8 Ibid.

Constitution (25th Amendment) Act, 1971,

Constitution of India, Article 31, clause 3.

1 Tbid,, Art. 31-A Constitution (4th Amendment) Act 1955,
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The Union Legislature is competent to acquire landed
estates, take over management of any property, amalgamate
two or more corporations, extinguish or modify property
interests in corporations and extinguish and modify interests
in mining and mineral oils. The State Legislatures are also
empowered to acquire estates, take over interests in corpo-
rations, mining and mineral oil, subject to the condition that
legislation pertaining to such measures, comes into effect only
after it is reserved for the consideration of the President and
rcceives his assent.?

An overall limitation is imposed on the general right to
property envisaged by Articles, 19 and 31 of the Constitution
and the state is empowered to undertake legislation to imple-
ment the Directive Principles of State Policy. Any such legis-
lation is not liable to be declared null and void on the ground
that the legislation violates the provisions of the Constitution
embodying the right to property.s*

The provisions of the right to property envisaged by the
Constitution of India are applicable to the State of Jammu and
Kashmir with certain modifications. In the first place, the
State Legislature is vested with unrestricted powers to undertake
legislation providing for acquisition of property, the mode and
manner of the payment of the compensatory amounts, the
acquisition of landed estates, extinguishment and modification
of interests in corporations and mining and mineral products,
without having to reserve such legislation for the assent of the
President. The State Legislature is also vested with wide
authority to undertake legislation to implement the Directive
Principles of the State Policy envisaged by the Constitution of
the State. No such legislation is required to be reserved for the
consideration of the President of India.$% In the second place,
estates have been redefined in their application to the State,
as the land which is occupied or has been let for agricultural

52 Ibid.

53 Ibid., 31-Constitution (25th Amendment ) Act, 1971,
54 (‘:o(l;;tltlltion (Application to J and Kashmir) Order, para
55 Ibld..
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purposes or for purposes subservient to agriculture or for pastu-
res and which include :

(i) building sites on such land;

(ii) trees standing on such land;

(iii) forest land;

(iv) wooded waste;

(v) areas under fields floating over water;
(vi) sites of Jandars and Gharats; and,

(vii) jagirs, inams, maufis, mukararies and other land
grants, excluding building sites near towns or villages
and land reserved for municipalities, notified areas or
town planning.*®

Constitutional Remedies

i The Constitution of India provides for the constitutional
" remedies to safeguard the various fundamental rights it
envisages. The provisions of the Constitution guarantee the
right to move the Supreme Court in accordance withappropriate
. procedure for the protection and the enforcement of the righ.ts.
he Supreme Court is empowered to issue orders and writs
’mcluding the writs in the nature of Habeas Corpus, Mandamus,
' Prohibition, Quo warranto and Certiorari for the enforcement of
_the rights. The remedial right to move the Court for th‘c
'pfnforcement of these rights, ensures protection against their

#

 The Constitutional provisions envisaging these safeguards
" re applicable to the State of Jammu and Kashmir with
certain modifications. The Parliament is not vested with the
right to empower any other court to exercise jurisdiction in
regard to fundamental rights, in case of the state.” Instead, a
4 special clause is appended to Article 32, of the Constitution of
i ”‘dia, and the High Court of the state is vested with powers to
xercise jurisdiction for the enforcement of the fundamental
rights. Without prejudice to the powers conferred on the
“Supreme Court of India, the High Court of the State is empowered
issue orders and writs for the enforcement of the funda-

6 Ibid., para 4 (j).
7 1bid., para 4 (b).
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mental rights.8 This is not an extraordinary power, exclu-
sively vested with the High Court of the State. In fact, the High
Courts of the other Indian States are also empowered to exercise
jurisdiction in regard to fundamental rights.fe The difference
is that, whereas the High Courts of the other Indian States are
vested with the power to enforce rights under Article 226 of the
Constitution of India, the High Court of the State enjoys the
jurisdiction under Article 32 of the Constitution. The reason is
only technical and not substantial. The provisions of the Consti-
tution of India with regard to the government in theStates are not
applicable to Jammu and Kashmir. The state government is or-
ganised under the Constitution of the State and the High Court
of the State is, therefore, a part of a separate constitutional frame.
Since the fundamental rights do not constitute a part of the Con-
stitution of the State, the High Court cannot ordinarily, exercise
jurisdiction in regard to these rights. The Constitution of the
State cannot confer a power on the High Court which it is not
competent to define. The High Court of the State has there-
fore, been vested with the powers, specifically, under the Consti-
tution of India, in order to exercise jurisdiction in regard to the
fundamental rights.
The Union Government

The provisions of the Constitution of India with regard to
the Union Government are applicable to the State of Jammu
and Kashmir with certain minor modifications. The legislative
power and the executive authority of the Union Government
extends over the subjects which are transferred to the Union
Government in accordance with the scheme of the division of
powers between the Union Government and the Jammu and

58 Ibid., para 4 (b) : In its application to the State of Jammu and
Kashmir, cl. (3)of Art.32is omitted and after cl. (2) the following
new clause is inserted : «(2-A) Without prejudice to the powers
conferred by clauses (1) and (2) the High Court shall have power
throughout the territories in relation to which it exercises jurisdiction
to issue to any person or authority, including in appropriate cases any
Government within those territories, directions or orders or writs,
including writs in the nature of Habeas Corpus, mandamus, prohibi-
tion, quo warranto and certiorari, or any of them, for the enforcement
of any of the rights conferred by this part.”

59 Constitution of India, Art. 226.
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. Kashmir State. Ordinarily, therefore, the authority of the
" Union Government and the jurisdiction of its instrumentalities
perates throughout the State within the specified limits with-
. out any reservations and modifications, A small modification

as been accepted in regard to the constitutional provisions with
regard to the representation of the State in the Lok Sabha, the

procedure of the allocation of seats in the House and the proce-
 dure for the delimitation of the constituencies for the election to
" the House. A fixed number of six seats in the Lok Sabha is allo-
ted to the State and the delimitation of the constituencies is
. made by the Delimitation Commission under the Delimitation
. Commission Act, 1962.%

. The jurisdiction of the Supreme Court extends to the State
in all its aspects including the authority to enforce fundamental
rights and the power of judicial review. The two reservations
imposed upon the jurisdiction of the Court in its application to
_ the State, are : that the appellate jurisdiction of the Court can-
" ot be enlarged by the Parliament without having received a
" request to that effect from the State Legislature and the Court
is not empowered to exercise the jurisdiction of the Federal
~ Court in regard to the State®? The power of judicial review,
| the Court exercises in general, involves implications, more
~ pronounced than they apparently look. The power of review
. does not only extend to the legislation undertaken by the State
“'Legisluture and the other administrative agencies of the State; it
“fextends to the decisions of the High Courts also. The Court,
. since it is vested with the ultimate authority to interpret the
Constitution, is also authorised to interpret the special provisions
of the Constitution with regard to Jammu and Kashmir, in-
cluding the Presidential Orders, amending the special provisions
and also the Constitution of the Jammu and Kashmir State.
It is empowered therefore to review laws and administrative
actions undertaken in the State. In interpreting the Constitution
f the State, the Court has also the power to ascertain whether
ny provisions of the Constitution of the State, or any amend-
ments made to the Constitution are inconsistent with the Cons-

titution of India and therefore void.

60 Constitution (Application to Jammu and Kashmir) Order, 1954, para 5
- 61 Ibid., para 5 (2) d.
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Emergency Powers

The Constitution of India empowers the President of India
to proclaim a State of emergency in case :

(i) the security of India is threatened by war, aggression

or internal disturbance ; or,

(ii) the constitutional government in the States suffers a
breakdown ; or,

(iii) the financial stability and credit of the country is
threatened.

Whenever a proclamation of emergency is made in conse-
quence to war, aggression or internal disturbance, the Union
Government immediately assumes the power to issue administra-
tive directions to the States and the Union Legislature acquires
authority to legislate on the subjects included in the State List.
In case of the constitutional breakdown in any of the States,
the President is empowered to assume to himself all or any of
the functions of the State, declare that the powers of the State
Legislatures be exercised by the Parliament and make any other
provision to implement the proclamation. Both, in case of the
emergency caused by war, aggression and internal disturbance
and in case of constitutional breakdown in the States, the state
is empowered to suspend the right to freedom guaranteed under
Art. 19, of the Indian Constitution. Further, the President is
empowered to suspend the right to move the court for the
enforcement of fundamental rights. During a financial emer-
gency, the Union Government is authorised to give directions
to the States to “observe such canons of financial propriety as
may be specified in the directions.”

The emergency provisions of the Constitution of India
apply to Jammu and Kashmir with one modification.®® The
President is not empowered to proclaim an emergency on the
ground of internal disturbance or threat of internal disturbance

62 1Ibid., Para 13(a), The following clause is added to Art, 352 in
its application in regard to Jammu and Kashmir State :

“No proclamation of Emergency made on grounds of
internal disturbance or imminent dangers thereof shall have
effect in relation to the State of Jammu and Kashmir (except
as respects article 354) unless it Is made at the request or
with the concurrence of the Government of the State,”
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in relation to the State, except in case, the concurrence of
the State Government is sought or a request is made by .the
State Government to the President for sucha proclamation.
The implication is obvious that the area of autonomy secured
for the State is not exempted from the operation of the emer-
gency and the special federal relations that exist betwe_cn the
State and the Union are placed under the overall purview f’f
the central authority during the time the emergency is in
process. The Union Government assumes the power to issue
administrative directions to the State and the Union Legislature
acquires the power to legislate on the residuary subjects reserved
for the State.
The Constitational Amendment
The Constitution of India underlines three distinctly different
processes of amending the Constitution. The provision§ pe.rtaiu-
ing to the creation of the new States and the reorganisation of
the existing States, creation and abolition of the seconfi
chambers in the States and the administration of Ut{ion Terri-
tories, are amended in the same manner as the ordmary laws
are amended. The procedure for the amendment of thF
remaining provisions is embodied in Article 368, of the Consti-
tution. The provisions categorised below are amended when
the two Houses of the Parliament pass an amendment Bill py
a majority of their total membership with a t_wo-th.irds majority
present and voting on the Bill and the Bill is ratified by more
than half of the State Legislatures.
(i) manner of the election of the President ; ;
(i) extent of the executive power of the Union and the
States ; f
(iii) the Union and the State judiciary and the High Courts
in the Union territories ;
(iv) the division of legislative powers ; '
(v) the representation of States in the.Parlmmem 2
(vi) Seventh Schedule to the Constitution ; and
(vii) provision pertaining to amendment. ;
The remaining provisions of the Constitution are amended
by the Parliament, when an Amendment Bill is pass‘ed by a
majority of the total membership of both the Houses with t?vo-
thirds majority of the members present and voting on the Bill.
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The Constitutional provisions providing for the amendment
of the Constitution apply to the State with two modifications.
In the first place, the provisions pertaining to the upper
chambers and the administration of Union Territories are not
applicable to the State. In the second place, a proviso has
been appended by the Presidential Order, 1954, to Article
368, according to which no amendment “shall have effect in
relation to the State of Jammu and Kashmir unless applied by
order of the President under clause (1) of Article 370”. The
amendments to the Indian Constitution, therefore, are rendered
applicable to the State only by an enabling order made by
the President in accordance with procedure laid down in
Article 370.%

Official Language

The main provisions of the Constitution of India, dealing
with the Official Language are :%
(i) Hindi, written in Dev-Nagri script is the official langu-
age of the Union ;

(i) English is to continue to be used for all official purposes
of the Union for a period of fifteen years after the
promulgation of the Constitution.

(iii) the Indian Parliament is empowered to authorise
continued use of English for any specific purpose even
after fifteen years.

(iv) the language authorised for use in the Union for
official purposes is to be the official language for
communication between the Union and the States or
among the States themselves.

(v) the proceedings in the Supreme Court and the High
Courts, texts of the Bills, Acts, Ordinances, Orders,
Rules, etc. are to be issued in English for a period of
15 years after the promulgation of the Constitution.
The Parliament is empowered to retain the use of
English after that period also.

(vi) the state is to provide adequate facilitics for instruc-
tion in the mother tongue, at the primary stage, to the

63 Ibid,, Para 15.
64 Ibid,, Para 15.
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children of linguistic minorities. The President is
authorised to appoint a Special Officer for linguistic
minorities to report on the safeguards provided for them.
(vii) the State Legislatures are empowered to adopt one or
more languages in the States for official purposes.
: The provisions of the Constitution with regard to Official
- Language apply to the State of Jammu and Kashmir only in
~ so far as they relate to :

(i) official language of the union ;
(ii) official language for communication between the Union
and the States and among the States ; and
(iii) the language of the proceedings in the Supreme Court.*
The Constitution of the State makes provisions for the
official language of the State. Urdu is recognised as the official
language of the State, though English is to continue to be used
as the official language until the State Legislature provides
otherwise. The regional languages recognised by the Constitu-
_ tion of the State are, Kashmir, Dogri, Balti, Dardi, Punjabi,
- Pahari and Ladakhi.¢¢

5 Constitution (Application to Jammu and Kashmir) Order, 1954,
¢ Para 12,
66 Constitution of Kashmir, Sec. 145 read with the Sixth Schedule.



Chapter Four

State Government

The provisions of the Constitution of India with regard to
the Government in the States are not applicable to the State of
Jammu and Kashmir and the State Government is not organi-
sed in accordance with the provisions of Part VI of the
Constitution of India. At the time the Constitution of India
was framed, the State was reserved the right to frame a
Constitution for its government and the provisions were includ-
ed in Article 370 which envisaged the institution of a Consti-
tuent Assembly, to frame a Constitution for the State. The
Constituent Assembly was convened in 1951. In 1952, the
Assembly voted for the abolition of the hereditary rule of the
Dogras. In 1954, the Assembly appointed a Drafting Commit-
tee to prepare a preliminary draft Constitution. The draft
Constitution was adopted by the Assembly on 17th November,
1956. On 26th January, 1957, the Constitution came into force.

In its broad aspects, the State Constitution is similar to the
constitutional structure provided for the States under the
Constitution of India. The Constitution provides for a parlia-
mentary form of Government. The State Government is
headed by the Governor and constitutionally, all the executive
authority is vested in him. In practice, however, the Governor
does not exercise the powers given to him. The task of formu-
lating and executing the policies of the government, is actually
entrusted to a Council of Ministers, which is constituted from
among the members of the State Legislature and formally
appointed by the Governor. In the selection of the Ministers,
the Governor has little choice, because in the mechanism of
party politics, he is always obliged to appoint the Ministers
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"'- from the majority party in the Legislature. The leader of the
- majority party is appointed as the Chief Minister and the other
- Ministers are appointed on his recommendations. The essence
~ of the parliamentary government is the collective responsibility
- of the executive to the legislature. The Council of Ministers
is collectively responsible to the State Legislature and actually
executes the laws proposed by it. ~The State Legislature is bi-
- cameral and its lower house, the Legislative Assembly, is
j elected on the basis of universal adult franchise.
3 A noteworthy feature of the State Constitution is that it
~ provides for an independent judicial set-up with the State High
- Court at the apex. The Constitution ensures the separation of
~ the judiciary from the executive and the legislature. Indepen-
- dence of judiciary is secured by express constitutional provisions
- in regard to the appointment, tenure and the removal of the
- Judges. The Judges of the High Court cannot be removed
.~ except on the grounds of proved misbehaviour or incapacity in
~ accordance with the constitutionally sanctioned procedure.
he High Court is vested with original and appellate jurisdic-
~ tion in civil and criminal matters, and the power to secure the
_enforcement of the fundamental rights guaranteed to the people
of the State under the Constitution of India.
E The provisions of the Constitution of India with regard to
- the administrative services are not applicable to the State. The
Constitution of the State, therefore, includes provisions to
regulate the public services in the State. In accordance with
h: the provisions of the State Constitution, the State Legislature is
’ gnpowered to regulate by law, the recruitment of administrative
- cadres to public services, conditions of their service and their
- removal.
; The Constitution of the State also vests the State Legislature
- with the powers to amend the Constitution of the State. Under
~ the Constitution of India, the power to amend the constitutional
. provisions including those which govern the administration in
~ the States, isvested with the Parliament and not in the State
Mislatures. The Constitution of the State can be amended by
an amendment bill initiated by the Legislative Assembly of the
State and passed by a two-thirds majority of both the Houses
of the State Legislature. The power to amend the Constitution,
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however, does not extend to the provisions of the Constitution
of India applicable to the State, and the division of powers
between the State Government and the Government of India.

Another characteristic feature of the Constitution of the
State is that it embodies a long and radically progressive list of
Directive Principles of State Policy for the guidance and the
instruction of the government in power. These Principles
aim to secure readjustment in property relations in order
to secure a wider and more equitable distribution of wealth ;
social legislation, social security and social insurance; uplift of
the backward sections of the society, rehabilitation of the reno-
wned crafts and cottage industries of the State and the expan-
sion of educational facilities. Like the Directive Principles of
the State Policy included in the Constitution of India, the
Directive Principles of State Policy, enshrined in the State
Constitution are not justiciable and cannot be enforced by the
courts of law.

A noteworthy feature of the Constitution of the State is that
it defines the people of the State into a general category of
citizens called the ‘“Permanent Residents”. The ‘Permanent
Residents’ of the State include persons, who were born and were
residing in the territories of the State when it was founded by
Maharaja Gulab Singh; the persons who settled in the State
before the year 1885; the persons who settled in the State before
the year 1911 and acquired immovable property in the State ;
the persons who acquired immovable property and settled
in the State for permanent residence before 14th May, 1944,
and the state-subjects who migrated to Pakistan but returned
to the State for permanent settlement. The Legislature of the
State retains the power “to make any law defining the classes of
the persons who are, or shall be, permanent residents of the
State.”” Obviously, the State Legislature is vested with the
power to bring sections of people living in the State within the
ambit of the definition of ‘Permanent Residents’ which are not
covered by it or deprive sections of the ‘Permanent Residents’
of their right to be ‘Permanent Residents’ in the State.
Though the option is apparently intended to cover wider sec-
tions of the people in the State within the purview of the defini-
tion of the ‘Permanent Residents’, the State Legislature is
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reserved the power to terminate the right to permanent residency
of any class or classes of ‘Permanent Residents’ of the State
The severity of this pernicious provision, is mitigated to some.
extent by the fact that the Constitutional provisions require a

two-thirds majority of the total membership of the ei
1
of the State Legislature to : 4 s

(i) redefine or alter the definition of the classes of persons

who 'are, or shall be, ‘Permanent Residents’ of the
State;

(ii)  confer on ‘Permanent Residents’ any special rights or
privileges; and

(iii) re.gu]ate or modify any special rights or privileges
enjoyed by the ‘Permanent Residents’ of the State.

Governor

. The Constitution of the State lays down that the Governor
! of the State is appointed by the President of India and holds
~ office during the pleasure of the President. Ordinarily, the
i Governor remains in office for a period of five years, unless he
~ resigns earlier.! The salary of the Governor is fixed at Rs. 5,500/-
per month, besides other allowances and emoluments. His
alary and allowances cannot be reduced during the term he is
in office. Both his salary and his allowances are charged on the
 Consolidated Fund of the State and are therefore, non-votable.
The Constitution prescribes certain qualifications for the appoint-
ment as the Governor of the State.? The person, to be appoint-
~ ed the Governor, must be a citizen of India. He must have
- completed thirty years of his age. He must not be in possession
of any office of profit. He must not be a member of the State
Lpgwlature or the Union Parliament. In case he is, he will be
med to have vacated his seat on the day he assumes the
office of the Governor. 'On the assumption of his office, the
vernor has to make and subscribe, in the presence of the
. C ief Justice of the High Court of the State, an oath or affirma-

tion to devote himself to the service and well-being of the State

Constitution of Jammu and Kashmir, Sec. 28.
Ibid., Sec. 29.
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and to “preserve, protect and defend the Constitution and the
law.”®

The executive power of the State is vested with the Governor
and is exercised by him directly or through his officers.¢ The
executive power of the State extends to all the matters which
are not transferred to the Union Government and are reserved
for the State Government. The legislative and the executive
powers of the State extend to the residuary powers which are
retained by the State Government. All executive action of the
Government is taken in the name of the Governor. The Chief
Minister of the State and the other members of the Council of
Ministers are appointed by him and they hold office during his
pleasure. He allocates the business of the government among
the Ministers and is empowered to make rules for the more
convenient transaction of such business.® He appoints the
Advocate General of the State and the Chairman and the other
members of the State Public Service Commission.

In the legislative field the Governor wields many powers.
In fact, he is an integral part of the State Legislature. He s
empowered to summon and prorogue the legislature and dissolve
the Legislative Assembly. He is also empowered to nominate
eight members to the Legislative Council from among the
persons belonging to socially and economically backward classes
in the State and the persons having special knowledge or prac-
tical experience in respect of matters such as literature, science,
art, cooperative movement and social service. The Governor
is entitled to address the either House of the Legislature or both
Houses assembled together. He is also entitled to send messages
to the two Houses of the Legislature with respect to a Bill
pending for consideration. All Bills passed by the Legislature
are presented to the Governor for his assent.®

The Governor is vested with the power to promulgate Ordi-
nances during the recess of the Legislature if he finds that
circumstances exist which necessitate immediate action. The
Ordinances promulgated by him have the same force and effect

3 1Ibid, Sec. 31.
4 1Ibid., Sec. 35.
5 1Ibid, Sec. 43.
6 1Ibid., Sec. 78.
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~ that the Acts of State Legislature have. Every Ordinance,

however, must be laid before the State Legislature when it
reassembles. In case the Ordinance is not upheld by the Legis-
lature, it is automatically invalidated.”

The Governor is vested with certain financial powers also.®
He causes to be laid before the Legislature the “Annual Financial
Statement” of the State showing the annual estimated receipts
and expenditures, No demand for any grants can be made
except on the recommendations of the Governor. The Governor
also causes to be laid before the Legislature, statements for
supplementary grants and additional expenditure.

The Governor is also empowered to grant pardons, reprieves
and remissions of punishments and suspend, remit or commute
the sentence awarded to any person convicted of any offence
against any law relating to matters over which the executive
powers of the State extend.’

G il of Ministers

The State Constitution provides for a Council of Ministers
to aid and advise the Governor in the exercise of his functions.’
The Council is headed by the Chief Minister. The Chief Minister
is appointed by the Governor and the other Ministers areappoin-
ted by the Governor on the recommendations of the Chief Minis-
ter. The Ministers hold office during the pleasure of the Governor.
The Constitution lays down unambiguously that the Council of
Ministers is collectively responsible to the Legislative Assembly
of the State!* Itis obvious that the Council of Ministers
retains its office so long as it enjoys the confidence of the majo-
rity in the Legislature. The Council constitutes an independent
political executive which is installed in office by the party which
is in majority in the Legislature and remains in office so long as
the party is pleased to keep it there. The Governor only
confirms the process. Ordinarily, the Governor will not involve
himself in the constitution of the Council and will also hesitate
to tamper with it. In case, he loses his guard, circumstances

7 1bid., Sec. 91.
8 Ibid., Sec. 79.
9 Ibid., Sec. 34.
10 TIbid., Sec. 35.
11 Tbid., Sec. 35.
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will follow, which will inevitably lead to a constitutional dead-
lock with the Legislature arraigned in hostility against him, and
prejudice his political impartiality and his position as the head
of the State. The Constitution of the State expressly provides
for a parliamentary government and clearly underlines the
principle of collective responsibility. Though the Governor is
the executive head and is entrusted with powers, which at their
face value are extensive and important, his powers are exercised
by the Council of Ministers which constitutes the political
executive. Few of the powers entrusted to the Governor are
substantial in nature. The Council of Ministers aids and
advises the Governor in the exercise of his powers and the
Constitution, specifically stipulates that the Governor shall exer-
cise his powers only on the advice of the Council of Ministers.
«All the functions of the Governor except those
under sections 36, 38, 92 shall be exercised by him only
on the advice of the Council of Ministers.”*?

The limitation on the Governor is, therefore, absolute and it
is interesting to note that this provision is original to the Consti-
tution of the State and is not found in the Constitution of India.
There is a marked difference in this respect between the position,
the Governors of the other Indian States enjoy and the position
that is enjoyed by the Governor of Jammu and Kashmir. Under
the Constitution of India, no obligation binds the Governor to
accept the advice tendered to him by his Council of Ministers
and there is no constitutional remedy available against the
inability of the Governor to accept the advice of the Council.
The question whether any, and, if so, what advice was tendered
by the Council to the Governor is not liable to be inquired into
by any court.’®* The Governor acts on the aid and advice of
the Council because the system of the Government he heads is
based on the convention that he will not flout the advice tende-
red to him by his ministry and the constitutional propriety

12 The Constitution of Jammu and Kashmir, Sec, 36 and 38 deals
with the appointment of the Ministers and the Deputy Ministers.
Section 92 deals with the breakdown of the Constitutional machi-
nary of the State.

13 Basu, D. D. A Commentary on the Constitution of India, pp. 243-
245,
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mands that he upholds the convention. But that is an extra-
onstitutional implication, not a legal guarantee. Besides, the
technical position the Governor enjoys, bestows on him the
. prestige of the prerogative. The Constitution of the State on
e other hand declares in unequivocal terms that the Governor
- will always function on the advice of his ministry. The State
Governor is denied the power and prestige that could accrue to
m from the constitutional provisions vesting in him the techni-
cal authority to determine whether ministerial advice given to
him was acceptable to him. In fact, no options are available
to him. The Constitution denies him the power to'act except
on the advice of his ministers. The Council of Ministers is,
. therefore, vested with a wider orbit of power and enjoys a more
sacrosanct position than that enjoyed by the ministers in the
other Indian States. The Governor of the State is relegated to
the position of a mere figure-head less dignified than even a
_nominal constitutional entity.

As a constitutional head, the Governor is given the right to
informed of all the decisions the Council takes with regard
the administration of the State and proposals for legislation.
is also ensured the right to call for any information from the
ouncil which he deems necessary with regard to the administ-
tion of the State. In order to preserve the principle of collec-
e responsibility he is also empowered to return any decision
en by a Minister to the Council for its consideration, in case
deems it necessary that such a decision should receive the
nsideration of the Council.’® These functions are constitutio-
lly recognised and apparently give the Governor the authority
to influence the decisions of his Government. However, since
e Governor is subject to the severe limitation that he is always
und to function on the advice of his ministers, he is hardly
ft with any initiative to put his authority to any purposeful use.
The only field, in which the Governor has the initiative to
ercise certain defined powers without the aid and advice of his
ouncil of Ministers, is that pertaining to his discretionary
There are two sets of circumstances in which the
overnor is entitled to exercise powers in his discretion. In

Constitution of Jammu and Kashmir, Sec. 43, 44.
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the first place, the State Constitution explicitly empowers the
Governor to act in his discretion when the Chief Minister and
the other members of the Council of Ministers are to be appoin-
ted, s and when in consequence of the constitutional breakdown
in the State, a declaration of emergency is warranted!® The
discretion to select and appoint the Chief Minister and the
other ministers has little significance in a parliamentary struc-
ture based on party system as the Governor is bound to appoint
the leader of the majority party in the Legislative Assembly as
his Chief Minister and the other members of the Council of
Ministers on the recommendations of the Chief Minister. But
the situations might arise, in which a stable majority is not
precipitated in the legislature or the majority party suffers a
split and the splinters and alliances which usually crop up in
consequence, claim to constitute a majority in the legislature.
In such circumstances the Governor bas an important role to
play in the selection of the leader who could probably be ex-
pected to constitute a stable ministry. In regard to the consti-
tutional breakdown in the State, the powers vested with the
Governor are more decisive” The power to decide whether
Presidential intervention is necessitated, rests squarely in the
hands of the Governor. The Governor is, in fact, the President’s
adviser on the spot. Obviously, though the Governor of the
State will have the advice of the ministry available to him, he is
not obliged to follow it. The ministry in power may be vehe-
mently opposed to the declaration of an emergency, but the
power to take the final decision lies with the Governor.

Apart from the discretionary powers, which the Constitution
of the State explicitly vests in the Governor, there are certain
functions, which by their very nature cannot be undertaken by
him, except in his discretion. These functions are :

(i) the dismissal of the ministry ;

(i) the dissolution of the Legislative Assembly ;

(iii) seeking information from the Chief Minister in regard to
legislative and administrative matters ;

15 Ibid., Sec. 35.
16 Ibid., Sec. 36, 38.
17 Ibid., Sec. 92.
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(iv) asking the Chief Minister to submit for the considera-
tion of the Council of Ministers, matters on which a
decision has been taken by a Minister but which has
not been considered by the Council ; and

(v) the refusal to give assent to a Bill passed by the Legis-
lature and its return to the Legislature for reconsidera-
tion.

F In regard to the discretionary powers as well, the Governor
~ of the State does not enjoy the position, the Governors of the
~ other Indian States are secured under the Constitution of India.
. The orbit of the discretionary powers enjoyed by the Governors
. of the Indian States under the Constitution of India, is distinctly
| wider than that of the discretionary powers given to the
" Governor of the State. Under the Constitution of India, the
. State Governor is vested with the crucial authority to deter-
~ mine whether he is required, by, or, under the Constitution, to
act in his discretion. The Council of Ministers is powerless in
 case of any difference of opinion with the Governor on this
. vital issue. The Governor of the State is vested with no such
authority and no such provision is incorporated in the Consti-
~ tution of the State. As such, the Governor’s power to act in
his discretion flows from restricted permissibility, determined by
~ the exigencies of specific situations.

The State Legislature

The Constitution of the State provides for a bicameral legis-
~ lature vested with the function of legislation on subjects reserved
~ for the State Government under the Constitution of India. The
_ two Houses are known as the Legislative Council and the Legis-
 lative Assembly. The Legislative Council consists of, indirectly
.~ elected members, giving representation to functional groups,
~ local bodies, and other unorganised social interests The
" Legislative Assembly is composed of members chosen by direct
"{ election on the basis of universal adult franchise.
i The Legislative Council is composed of thirty six members.8
- Of these, eleven members of the Council are elected by the mem-
bers of the Legislative Assembly from among the residents of

18 Ibid., Sec. 50.
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the Kashmir Province, at least one each being elected to repre-
sent the districts of Ladakh and Skardu. Eleven members of
the Council are elected by the Legislative Assembly from among
the residents of the Jammu province, at least one each being
elected to represent the districts of Doda and Poonch. None of
the standing members of the Legislative Assembly can be elected
to the Council. The Council offers special representation to
local bodies, socially and economically backward classes in the
State and outstanding people who have acquired special know-
ledge and experience in science, literature, art, cooperative move-
ment, social services and other specialised fields. One member,
each for the two provinces is elected to the Council by electo-
rates constituted of the members of the Municipal Councils,
Town Area Committees, and Notified Area Committees of each
of the two provinces. Two members, for either of the two
provinces, are elected to the Council by the electorates consti-
tuted of the members of Panchayats and such other local bodies
in each of the two provinces as the Governor may specify. The
Governor is empowered to nominate eight members to the
Council, not more than three of whom represent the socially and
economically backward classes in the State. The remaining
members are appointed from among the persons who have made
outstanding contribution to art, science, literature, coopera-
tive movement and social service. The elections to the Council
are held in accordance with the system of proportional represen-
tation with single transferable vote. The Council is a permanent
chamber which is not subject to dissolution. The members of
the Council are elected for six years, one-third retiring after
every two years.

The Legislative Assembly is composed of one hundred
members.?* Twenty-five seats in the Assembly are reserved for
the people inhabiting the territories of the State still under the
occupation of Pakistan. The occupied territories are not inclu-
ded in the delimitation of the Constituencies for the clections to
the Assembly and the reserved seats are not taken into account
for reckoning the total membership of the Assembly till the
seats are not filled. Seats are also reserved in the Assembly for

19 Ibid., Sec. 47.
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the ‘Scheduled Castes’ in a ratio “which shall bear as nearly as

. may be, the same proportion to the total number of seats in the

Assembly as the population of the Scheduled Castes bears to

the population of the State.”” The reservation for the Scheduled

'Castes is, however, to cease at the expiration of a period of

‘twenty three years from the commencement of the Constitution

‘of the State. Provisions are also made in accordance with which

the Governor of the State is empowered to nominate one or two

women to the Assembly if he is convinced that women are not
adequately represented in the Assembly.

~ The Constitution of the State lays dowa the following quali-

" fications for the membership of the Legislature. A candidate

for the election to the Legislature :

(i) must be a permanent resident of the State ;

(i) must subscribe before an authority, commissioned by the
Election Commission of India, an oath of affirmation to
the Constitution of the State and the Union of India ;

(iii) must have attained twenty five years of age in case of
the election to the Assembly and thirty years in case of
election to the Council ;

(iv) must not be the member of both the Houses of the State
Legislature ;

(v) must not hold any office of profit under the Government
of India or the Government of the State or any Govern-
ment within the Union of India ;

(vi) must not be of unsound mind;

(vii) must not be an undischarged insolvent;

(viii) must not be disqualified by any law made by the State
Legislature; and,

(ix) must possess such other qualifications as are laid down
by the State Legislature.

The Legislature of the State is the highest law-making body,
vested under the Constitution of the State, with the powers to
legislate on all matters «except those with respect to which
~ Parliament has power to make laws for the State under the

provisions of the Constitution of India.”® In the scheme of the

20 Ibid., Sec. 51.
21 Tbid,, Sec. 5.
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division of powers between the Union and the State of Jammu
and Kashmir, the residuary powers have been retained by the
State. This is in contrast to the pattern of the relations
between the Government of India and the other Indian states,
where the scope of the legislative power of the States is defined
by a detailed enumeration of the state subjects in the State List
and the residuary powers are reserved with the Centre. The
Legislature of the State is, therefore, empowered to legislate on
all matters which have not been transferred to the Union
Government and the subjects defined in the Concurrent List.

The provisions of Article 249 of the Constitution of India
which empower the Parliament to legislate on matters specified
in the State List on a resolution of the Council of States, do not
apply to the State. Therefore, the Parliament cannot assume
any such right to legislate on the residuary powers vested with
the state. However, the Parliament is empowered to legislate
on the residuary subjects reserved for the State while a procla-
mation of emergency is in operation. Besides, wherever, the
law made by the State Legislature is repugnant to, or inconsis-
tent with, the Jaw made by the Parliament, which the Parlia-
ment is competent to enact or a law made on matters enume-
rated in the Concurrent List, the law made by the Parliament
finds precedence over the law made by the State Legislature.

The State Legislature exercises control over the finances of
the State.® Every year the Annual Financial Statement or the
Budget is laid before both Houses of the Legislature, The Budget
shows the statement of the estimated receipts and expenditures
of the State for the current financial year. The expenditure
embodied in the Budget is divided into two parts : the expendi-
ture ‘charged upon the Consolidated Fund of the State’ and the
sums required to meet the other expenditure from the Consoli-
dated Fund. The expenditures charged on the Consolidated
Fund include :

(a) “the emoluments and allowances of the Governor and
other expenditure relating to his office;

(b) the salaries and allowances of the Speaker and the
Deputy Speaker of the Legislative Assembly and of the

22 Ibid., Sec. 79.
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Chairman and the Deputy Chairman of the Legislative
Council;

(c) the debt charges for which the State is liable, including
interest, sinking fund charges and redemption charges,
and other expenditure relating to the raising of the
loans and the service and redemption of debt;

(d) the expenditure in respect of the salaries and
allowances of the Judges of the High Court;

(e) any sums required to satisfy any judgement, decree or
award of any court or arbitral tribunal; and,

(f) any other expenditure declared by the Constitution, or
by Legislature by law, to be so charged.”

These funds are not subject to the vote of Legislative
- Assembly, though the Constitution does not bar a discussion on
. any of them by the two Houses of the Legislature. The other
expenditures drawn from the Consolidated Fund are subject to
 the sanction of the Legislative Assembly. The estimates are
~ submitted in the form of demands for grants to the Assembly
nd the Assembly has the power to assent, reduce or reject the
demands. The demand for grants is made only with the
recommendation of the Governor. No taxes can be levied with-
ut the consent of the Legislative Assembly.®

The Constitution of the State embodies a paliamentary
stem of government. Consequently, the real executive powers
of the State are vested in the political executive, i.e., the Council
f Ministers, which is collectively responsible to the State Legis-
ure, or precisely the Legislative Assembly. The Legislature,
 therefore, exercises supreme control over the political executive.
. The Ministry remains in office so far as it enjoys the confi-
' dence of the Legislative Assembly. The moment it loses the
- confidence of the Assembly, it has to relinquish office. The

‘Legislature exercises supervision and vigilance over the political
utive through questions asked in either of the two Houses of
he Legislature to elicit information regarding the policies and
e actions of the government, supplementaries and adjourn-
nent motions.

3 Ibld., Sec. 80.
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Powers are also vested with the State Legislature to amenfl
the Constitution of the State.26  The State Legislature is
empowered to amend the Constitution by an amendment'blll
initiated by the Legislative Assembly and passed by a two-thirds
majority of the two Houses of the Legislature. Tl?e power to
amend the Constitution is, however, subject to the limitation that
the Legislature is barred to initiate amendments in :

(i) the provisions of the Constitution of India applicable

to the State;

(ii) the provisions of the Constitution of the State.conﬁr-

ming the accession of the State to the Indian Union;

(iii) the provisions of the Constitution of the State which

define the powers of the State government; and,

(iv) the provisions dealing out the procedure for the

amendment of the State Constitution.

Although the collaboration of both the Houses of th_e
Legislature is necessary for all legislative activities, the Consti-
tution of the State has recognised the pre-eminence of tb-e
Legislative Assembly. The powers exercised by th.e O(.)uncll
are mostly revisory. In matters of ordinary legislation, if any
Bill passed by the Assembly is rejected by the Council or
retained for more than three months, the Billis deemed t9 have
been passed by both the Houses of the Legislature .lf the
Assembly passes it a second time and after it is transmitted to
the Council for reconsideration, the Council again rejects it or
retains it for more than one month. In case a Bill passed by the
Assembly is modified or amended by the Council, it is also
deemed to have been passed by both the Houses if the Assembly
passes it a second time with or without taking into conside:ra-
tion the modifications and amendments made by the Council *
In financial matters also the Council does not enjoy any
substantial powers. All Money Bills are introduced in the
Legislative Assembly. The Constitution of the State clearly
stipulates that no taxes and levies are imposed except by
authority of law and no expenditure can be imposed save by
the consent of the people’s representatives. Money Bills passed

24 Ibid., Sec. 147.
25 1Ibid., Sec. 75.
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by the Assembly and sent to the Council must be considered by
the Council within fourteen days failing which the Bills are
deemed to have been passed by the Council. In case a Money
Bill is amended by the Council, the Assembly is competent to
accept or reject the amendments made by the Council.®® The
Legislative Council does not exercise any control over the
Ministers who are, in effect individually and collectively responsi-
ble to the representative House of the Legislature, the Legislative
Assembly. The Council has every right to keep itself fully in-
formed of the policies and the function of the Government but it
cannot initiate and effect censure against the ministry in power.
High Court
The Constitution of the State provides for a High Court of
Judicature.” The High Court consists of the Chief Justice and
. two more other judges. The Constitution provides for the
. appointment of additional judges for a period, not exceeding
two years, to cope with any temporary increase in the business
- of the High Court or to clear any pending arrears of work.
" Provisions are also made for the appointment of duly qualified
- persons to act as the Judges of the Courtin case a permanent
Judge is unable to perform the duties of his office. The Chief
Justice of the High Court is appointed by the President after
consultation with the Chief Justice of India and the Governor
f the State. The other Judges of the High Court are appointed
. by the President in consultation with the Chief Justice of the
upreme Court, the Governor of the State and the Chief Justice
f the State High Court. In actual practice the Judges of the
. High Court of the State are appointed according to the same
rocedure that is adopted in the appointment of the Judges of
e High Courts in the other Indian States. The Chief J ustice
f a High Court forwards his recommendations to the Chief
_Minister of the State who after having consulted the Governor,
rwards the recommendations to the Ministry for Home
. Affairs. The Home Ministry consults the Chief Justice of India

nd thereafter advises the President, who formally makes the
Ippointments. 28

6 Ibid., Sec, 76.
7 Ibid., Sec. 93.
Ibid., Sec. 95.
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The Chief Justice and the Judges of th? High Court hold
office till they attain sixty two years of age in case they do iot
resign their office earlier. The Constitution of the St.ate mal ets
no provision for the removal of the Juflges of the.HIgh (‘:‘ourt :
However, Article 218 of the Constitution of India app ll.esblo
the State and Judges of the High Court of the State are lial e;
to be removed from office in the same manner as the Judges o
the Supreme Court and the High Courts of the othe.r States 1::}
India. The Judges of the Supreme Court and t.he High Cou!'
in the State are removed in accordance w1.th .the specl.al
procedure laid down in Article 124 of the Constitution of d[l;dla‘
The Judges of the High Court are liable to be remove rom
office by the President on the grounds of proved mls-beh;wour
or incapacity and on an address presen.ted by. fhe t_wo. o:ses
of the Parliament to the President. This provision is aimed to
secure the independence of the High Court Judge§ in the States
by providing that they are removed from office in the gmnnte;]re,
the Judges of the Supreme Court are removed un e;

procedure laid down by the Constitution of India and are
not left at the whim and mercy of either the State executive or

State legislature.®

b The miiimum qualifications for the appointment of the
Judges of the High Court are :
i itizenship ;

12 :::1i l;:a:s’ exper'i)ence as a judicial oﬂicfr in th.e State or
any other part of India or ten years’ standing as an
advocate of the State High Court or any other High
Court in India. s

In computing the ten years’ period for the purpose of a;?p:l&t-

ment, experience as an advocate can be f:on?l:!med wit b e
experience accumulated in the capacity of a judicial officer.

The Chief Justice is paid a salary of Rs. 4,000/~ per month
and the other Judges draw a salary of Rs. 3,500/- per mon'th.
In addition they are also entitled to allowances and a pen;lon
on retirement. The salaries and the allowances of the Judges

29 The Constitution (Application to Jammu and Kashmir) Order,
1954, 5 (A). Constitution of India, Articles 124, 218.
30 The Constitution of Kashmir, Sec. 96.
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are not changed to their disadvantage after their appointment.
The emoluments paid to the Judges are charged on the Consoli-
dated Fund of the State and as such are included in the grants
not subject to the vote of the State Legislature. The Constitution
of India imposes certain restrictions on the Judges of the High
Courts. These provisions are applicable to the State and
therefore, cover the Judges of the High Court of the state as
well.®  According to these provisions the Judges of the High
Court are barred to practise before any Court except the
Supreme Court and the High Courts, other than those in which
they had been judges. The restrictions are intended to secure
and safeguard the independence of the State High Courts.

The Constitution of the State does not attempt a detailed
classification of the various aspects of the jurisdiction of the
High Court, because there was already a High Court in the
- State functioning with a well defined jurisdiction at the time
the Constitution was brought into force.® Provisions with
regard to the High Court were included in the Civil Courts
- Act 1925, and later in the Constitution Act of 1934, which
marked the first major landmark in the Constitutional develop-
- ment of the State.®® The Constitution Act of 1934, was repealed
- in 1939, and replaced by the Constitution Act of 1939, and
- provisions regarding the High Court were embodied in the new
- Constitution Act also. The new Constitution Act, however,
. made provisions for the appointment of a Board of Judicial
- Advisers and the High Court was superseded by the Board in
- respect of its appellate jurisdiction.3 After independence and
- the transfer of power, the Board of Judicial Advisers was
. revived every year by an order of the Maharaja till it was
finally abolished in 1954 and the High Court retrieved its
~ position as the highest judicial authority in the State.
~ In1957, when the Constitution of the State was framed,
. provisions were made to preserve the jurisdiction, the High
© 31 The Constitution (Applicati toJ and Kashmir) Order, 1954,
para 5 (A). Article 220 of the Constitution of India is made
applicable to the State. The bar against practice before a Court is
i d on the per Judges of the High Court only.

2 Constitution of Jammu and Kashmir, Sec. 102,

Jammu and Kashmir Constitution Act, 1934,
34 Jammu and Kashmir Constitution Act, 1939.
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Court enjoyed, subject to the general provisions of the new
Constitution and the law, for the time being in force. Under
the provisions of the Constitution, the jurisdiction of the High
Court and the law administered by the High Court remained
unaffected and the same as immediately before the commence-
ment of the Constitution.?® At the time the Constitution was
brought into force, the High Court was vested with original
jurisdiction in civil cases of the value of more than ten thousand
rupees and probates of wills and testaments, letters of administ-
ration of assets of persons dying intestate, and extraordinary
jurisdiction, to remove for its adjudication suits falling within
the jurisdiction of any subordinate court subject to its superin-
tendence. The Court was also vested with the power to dis-
pose of appeals and revisions in revenue and criminal cases in
accordance with the provisions of the enactments in force in the
State.3¢

Apart from its original and appellate jurisdiction the Consti-
tution explicitly vests in the High Court powers to :
(i) issue writs or orders for the enforcement of the funda-
mental rights ;

(i) issue writs and orders for the purposes other than those
connected with the fundamental rights ;

(iii) transfer cases to itself from the subordinate courts for
adjudication ;

(iv) superintend and control the subordinate Courts ;

(v) control its staff ; and,

(vi) function as a court of record.

The High Court is empowered to issue writs or orders in the
nature of Habeas Corpus, Mandamus, Prohibition, Quo
warranto and Certiorari for the enforcement of the Fundamental
Rights.® The jurisdiction of the High Court of the State with

35 The Constitution of Jammu and Kashmir, Sec. 102.

36 The Constitution of Jammu and Kashmir, Sec. 102.

37 Constitution (Application to Jammu and Kashmir) l95?. Para 4
(2). A new clause is appended to Art, 32 of the Constitution of
India which provides that the High Court of the State shall huv-e
the power throughout the territories in relation to which it exerci-
ses jurisdiction to issue to any person or authority, lncludx‘ng in
appropriate cases any government within the territories, directions or
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respect to the enforcement of the Fundamental Rights is, con.
~ current with the jurisdiction, the Supreme Court exercises :mder
. the Constitution of India. The High Courts in the other Indian
States have been given the role of the protector of the Funda-
4 Pzent'al Rights guaranteed under the Constitution of India and
.~ in this respect the Constitution of Jammu and Kashmir State
. follows, in principle, the provisions that have been laid down by

j the Constitution of India in regard to the High Courts i
. other Indian States. igh Courts in the

“The jurisdiction under article 226 is exercised by
tl'me High Court in order to protect and safeguard the
rights of the citizens and whenever the High Court finds
that any person within its territories is guilty of doing
an act which is not authorised by law or is violative of
She Fundamental Rights of the citizens, it exercises that
jl{risdiction in order to vindicate his rights and redress
his grievances and only conditions of its exercise of that
jurisdiction are :

(i) Ehe power is to be exercised throughout the territories
in relation to which it exercises jurisdiction, that is to
say, the writs issued by the Court do not run beyond
the territories subject to its jurisdiction :

(ii) the person or authority to whom the High Court is
empowered to issue such writs must be within those
territories which clearly implies that they must be
amenable to its jurisdiction either by residence or
location within territories,”s

The power to issue writs is not confined to the enforcement

f the Fundamental Rights only. Art. 103 of the Constitution

f the State reads :

“The High Court shall have power to issue to
any person or authority, including in appropriate cases
any Government within the State, directions, orders or
writs, including writs in the nature of Habeas Corpus,

orders or writs, including writs in the nature of Habeas Corpus,
Mandamus, Prohibition, Quo warranto and Certiorari, for the
enforcement of the Fundamental Rights provided for under the
Constitution of India.

Kasuliar, V. M. V. Potti, A. I. R. 1956 S. C. 256,
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Mandamus, Prohibition, Quo Warranto and Certiorari,
or any of them, for any purpose other than those men-
tioned in clause (2-A) of Article 32 of the Constitution
of India.”

Whenever the High Court finds that any person within its
jurisdiction acts in a way not authorised by law or violates the
rights of the citizens it jssues orders and writs to vindicate his
rights and redresses his grievances. The High Courts are thus
empowered to examine the validity of the various acts of the
administrative officials whether of the State Government or of
other public bodies and give appropriate relief to the aggrieved

party.
The High Court is also vested with the power to withdraw

cases from the subordinate courts if it is satisfied that the

eases involve substantial questions of law as to the interpretation

of the Constitution.® The Court is vested with the power to

dispose of the cases after having determined the constitutional

issue and return it to the subordinate Court for final disposal.

The purpose clearly is to enable the High Court to interpret

the Constitution and save the multiplicity of the constitutional
interpretation at the level of the subordinate courts. This is
aimed to ensure uniformity and adequate standards in the inter-
pretation of the provisions of the Constitution. Two basic condi-
tions must, however, be fulfilled before a case is transferred from
a subordinate court to the High Court for adjudication. First,
the High Court must be satisfied that the case involves a subs-
tantial question of law as to the interpretation of the Constitu-
tion. Secondly, the High Court must be satisfied that the
determination of the question involved is necessary for the
disposal of the case.

The Constitution also vests in the High Court the power of
superintendence, Over all the subordinate Courts within its
territorial jurisdiction.#® The High Court is empowered,

(a) to call for returns from the subordinate courts;

(b) to make and issue general rules and prescribe forms

for regulating the practice and proceedings of the
subordinate courts;

39 Constitution of Jammu and Kashmir, Sec. 105.
40 Ibid., Sections 104, 109, and 111,
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(c) to prescribe forms in which books, entries and accounts
are kept by the officers of the subordinate courts;

(d) to settle the fee to be allowed to the sheriffs and all
clerks and officers, attorneys, advocates and pleaders
practising in the subordinate courts;

(¢) to control the district courts and the subordinate
courts, including the postings and promotions and the
grant of leave to the personnel of the judicial service of
the state holding any post inferior to the post of the
district judge. However, the Court is not authorised to
deal with them otherwise than in accordance with the
conditions of their service prescribed under the law
regulating the conditions of their service and such
personnel are not deprived of any right to appeal which
they have under laws regulating their service.

’ The High Court is further vested with the power to control

its own staff and regulate the conditions of the service of such

staff.#* The Chief Justice is empowered to appoint the officers and
the servants of the Court. In this regard the Governor is empo-
w'ered to require the Court to consult the Public Service Commi-
ssion of the State. The Chief Justice is also vested with the power
to regulate the conditions of service of the staff, subject to laws
made by the Legislature in this respect. The approval of the

Governor is required for any rules that the Court may make with

fegard to the salaries, the allowances, leave and the pension of

its officers. All the administrative expenses of the Court are
charged on the Consolidated Fund of the State.

The High Court is a court of record and therefore has all the

powers a Court of record enjoys including the power to punish

for contempt.#? In India, it is recognised that the power to

. institute proceedings for contempt, is inherent in all courts of

recorq. The power to punish for contempt is unambiguously
and dlrectlly vested in the High Court by the Constitution as
well.  Article 94 of the Constitution reads :

«The High Court shall be a Court of record and
shall have all the powers of such a Court including the

41 Ibid., Sec. 108,
42 Tbid., Sec, 94,
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power to punish for contempt itself or of the Courts
subordinate to it.”’

In matter of contempt the High Court can, therefore, deal
with cases summarily and adopt its own procedure. But the
procedure must be fair and the contemnor must be informed of
the charges levelled against him and must be given a reason-
able opportunity to defend himself.

Services

The provisions of the Constitution of India with regard to
services are not applicable to the Jammu and Kashmir State.
The Constitution of the State, therefore, includes provisions
regarding the regulation of the public services in the State. The
importance of the public services in the parliamentary system
of government cannot be under-estimated. Ina parliamentary
government the political executive is representative in charac-
ter and must therefore enter and leave office as the people
determine. The efficiency and the standard of administration
in such a system, depends ultimately on the calibre and integrity
of the people, permanently in the office, who are charged with
the difficult task of executing the policies laid down by the
political executive. The political detachment is thus an imper-
ative necessity for the services. In order, however, that a high
standard of policy implementation is achieved, the administra-
tive cadres need to work with a sense of commitment to the
policies which they are asked to carry out by the government
they serve. In fact, greater emphasis has now come to be put
on the commitment of the administrative cadres in countries
like India, which are economically and socially backward, and
where planning of social and economic goals and social legisla-
tion have a vital role to play in the overall social and political

development.

Under the provisions of the Constitution the State Legisla-
ture is empowered to regulate by law the recruitment to the
public services of the State and the conditions of service of the
personnel recruited. The members of the State services hold
office during the pleasure of the Governor.#® The power of
the Governor in this regard is not absolute and he is not in a

43 Ibid., Sec. 125.
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position to deal with the public servants arbitrarily. Besides

the fact that a less judicious treatment is bound to undermin;

vhe quality and capacity of the public servants, the ‘pleasure of
the Governor” is subject to two vital limitations.4

(i) The members of the Civil Service of the State are not
liable to be removed or dismissed by an authority sub-
ordinate to that by which they are appointed.

(ii) The members of the public service are not liable to be
dismissed or removed or demoted until they have been
informed of the charges against them, an enquiry is
instituted against them, they are given a reasonable
opportunity to defend themselves and in case a penalty
is imposed on them, they are given an opportunity of
making representation on the proposed penalty. These
safeguards are not available in cases :

(a) where the public servant is dismissed or demoted for the
conduct which led to his conviction on a criminal
charge ;

(b) where the Governor is satisfied that it is not expedient
to hold an enquiry for reasons, which must be put in
writing ; and

(c) where the Governor is satisfied that it is not expedient
to hold an enquiry into a case for reasons of the
security of the state.4s

Puablic Service Commission

To secure the public services from influence and favouritism
nd ensure the recruitment of efficient and able personnel the
onstitution makes it obligatory for the State to comstitute a
- Public Service Commission.® The members of the Public Service

Commission are appointed by the Governor of the State and
‘he determines the number of the members of the Commission.4?
nearly as may be, one half of the members of the Commission
nust be the persons who at the time of their appointment
ad held office for at least ten years under the Government

Ibid., Sec. 126.
Ibid.
' 46 1bid., Sec. 128.
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of the State. The tenure of the members of the Public Service
Commission is fixed at five years or until a member attains
the age of sixty five years, whichever is earlier. The mem-
bers of the Commission are not eligible for any appointment
under the State Government except that a member other than
the Chairman may become the Chairman of the Commission.
A member of the Commission or its Chairman is liable to be
removed from office by the Governor on the ground of misbe-
haviour, after the High Court, on reference made to it by the
Governor has, after an enquiry, reported that the Chairman or
the member ought to be removed. The Governor is empowered
to remove the Chairman or any other member of the Commis-
sion if the Chairman or the member is adjudged insolvent, has
taken any other paid employment or in the opinion of the
Governor is unfit to continue in office due to infirmity of body
and mind. The Chairman and the members of the Commission
are also liable to be removed in case they get interested in any
agreement involving the Government of the State or Union
Government or assume profits arising of such an agreement.
The Public Service Commission is empowered to advise the
State Government on :
(a) all matters relating to method of recruitment to civil
services ; ! 1
(b) the principles to be followed in makmq appointments,
promotions and transfers from one service to ano{her
and on the suitability of the candidates for such appoint-
ments, promotions and transfers ; ;
(c) all disciplinary matters aﬂ‘ectin.g. the publ.xc servants
including the memorials or petitions relating to such
matters ; and i
(d) any other matter specifically referred to the Commission
by the Governor.*®
The Legislature of the State is. qmpoweted to ?xtend the
scope of the functions of the Commission to matters in respect
of the services of the State and matters connecte.d with the
services of public institutions such as the local bodies or public

48 Ibid., Sec. 130.
49 Ibid., Sec. 133,
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. corporations under the State Government.5® This provision
- assumes significance in view of the fact that public corporations
- and other institutions are assuming wider role in the national
- development and as such involve the employment of an ever-
- increasing number of personnel.

The Commission submits to the Governor an annual report

~ on the work done by it. The report is accompanied by a
- memorandum explaining the action taken by the State Govern-

ment on the recommendations of the Commission. The memo-

: randum explains the reasons for the inability of the Government
. to accept the recommendations of the Commission, if there are

any such cases.®
A severe limitation has been imposed on the competence of

~ the Commission as the Government has been empowered to

make provisions for “the reservation of appointments or posts
in favour of any class of Permanent Residents which in the

~ opinion of the Government is not adequately represented in

the services under the State.””®® With regard to the reserved

f appointments and posts the Government is not required to
- consult the Commission. Not having specified the scope of the
- authority of the State Government in this regard the Govern-

ment has been vested with very wide discretion to fix the quan-

~ tum of the appointments and posts to be reserved and determine

the content of the classes not adequately represented in the
services of the State. The Government is also vested with

- absolute discretion to make appointments to the reserved posts
- from among the classes not adequately represented in the service

without having to make any reference to the Commission.

- In other words the Government is vested with unfettered autho-

rity to lay down the principles and determine conditions in

- which such classes would be recruited to the reserved posts.

Directive Principles
In its preamble, the Constitution of the State embodies two

. fundamentally basic principles : Liberty and social justice. The
preamble reads :

50 Ibid., Sec. 135.

- 51 Ibid., Sec 137.
- 52 Ibid,, 133 (3); Triloki Nath and another V. State of Jammu and

Kashmir, Writ Petition No, 1107 of 1965. Lalita Shuri Tiku Vs,
State of Jammu and Kashmir, Writ Petition No. 66 of 1965,
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“We the people of the State of Jammu and Kash-
mir, having solemnly resolved, in pursuance of the
accession of this State to India which took place on the
twenty-sixth day of October, 1947, to further define the
existing relationship of the State with the Union of India
as an integral part thereof, and to secure to our-
selves—

Justice, social, economic and political ;

Liberty, of thought, expression, belief, faith and

worship ;

Equality, of status and of opportunity ; and to

promote among us all ;

Fraternity, assuming the dignity of the individual

and the unity of the Nation.”

The Preamble is obviously symbolic of the policy design,
the Constitution is framed to carry out. It qualifies every pro-
vision of the Constitution and every single stipulation assumes
its right meaning in the light of the ideals embodied in it. The
constitutional rights and the related legal guarantees pertaining
to these principles are envisaged in the provisions regarding the
fundamental rights that the Constitution of India embodies
which apply with certain reservations to the State of Jammu
and Kashmir as well. The operatives of this policy design,
however, are embodied in Part IV of the Constitution of the
State, wherein are enumerated the Directive Principles of the
State Policy. These principles cannot be treated as a mere part
of the constitutional frame. They must be visualised as the
culmination of the long struggle for freedom and national
emancipation and an expression of the long struggle for free-
dom and national emancipation and an expression of the aspi-
rations of the people subject for centuries to misrule, oppression
and slavery. The Directive Principles are therefore the instru-
ments which give to the Constitution a living spirit. They are
not only the instruments of instruction detailed out for the
Government of the State, but constitute the compulsive power
over the State to work out the instructions they embody.

The Constitution lays down the form of political democracy-
The Directive Principles lay down the ideals of economic demo-
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cracy and also the prescriptives that every government in power
must strive to bring about economic democracy. The Basic
Principles Committee of the Constitueut Assembly of the State
reported :

«The governing features of the State Coustitution
would be based on democracy, equality and social and
economic justice. The guiding principle of the State
policy would be to ensure the rebuilding of the State by
harnessing all its resources for the purpose of securing a
better and prosperous life for the people. In order to
achieve that the entire economic activity of the State
will be conducted in accordance with plans envisaged
in New Kashmir.”s®

The Directive Principles are an integral part of the founda-
tions of the national movement and reflect the objectives, the
movement idealised. In August, 1938, when the national
struggle in the State was entering the most decisive phase of its
evolution, in over five hundred meetings, held all over the
State for responsible government, the following resolution was
passed by the people :

«This meeting of the people places on record its
complete repudiation of the present system of irrespon-
sible government, and wishes to express its faith in the
establishment of complete responsible government which
alone can cure the ills of the people. Therefore, this
gathering appeals to all patriotic persons to muster
under the banner of freedom and to be prepared for the
coming struggle, alone would usher in a period of
complete political, economic and social emancipation.”

In 1943, a Commission of Enquiry was instituted by the then
Government of the State to examine the conditions and affairs
in the State and recommend measures for reconstruction. The
National Conference, which spear-headed the national move-
‘ment in the State, prepared an elaborate scheme for social,
economic and political reforms. The report was not submitted
to the Commission but was adopted by the Conference as its

3 Report of the Basic Principles Committee of the Constituent
Assembly of the State.
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manifesto. The manifesto, which was later published as the
programme of ‘Naya Kashmir’ visualised the reconstruction of
the social and economic forces in the State to establish a social
order based on freedom and social justice. The Directive
Principles as they came to be included in the Constitution were
evolved by the framers of the Constitution in terms of the frame
of reference, ‘Naya Kashmir’ laid down. Section 13 of the
State Constitution reads :

«The prime objective of the State consistent with
the ideals and the objectives of the freedom movement
envisaged in “New Kashmir” shall be the promotion
of the welfare of the mass of the people by establishing
and preserving a socialist order of society wherein all
exploitation of man has been abolished and wherein
justice—social, economic and political—shall inform all
the institutions of national life.”

A distinctive feature of the Directive Principles is that they
clearly and unambiguously stipulate that the State shall promote
the welfare of the people by establishing and preserving a
socialist order of society. The framers have, therefore, added a
technical dimension to the entire policy design, the principles
embody. The Directive Principles enumerated in the Consti-
tution of India are not qualified by any such technical defini-
tions. The Directives simply stipulate that the state shall endea-
vour to establish a ‘social order’ which ensures the welfare of
the people. The stipulation is a blanket cover to legitimise any
pattern of social development. Not content with the construc-
tion of the constitutional framework and the location of natio-
nal objectives, the framers of the State Constitution defined the
operatives of the envisaged constitutional framework and
detailed out institutional processes for the realisation of the
national goals. Section 14 of the Constitution provides :

“The State shall develop in a planned manner the
productive forces of the country with a view to enriching
the material and cultural life of the people and foster
and protect :

54 Resolution of the Working C
dated 26th Feb. 1944,

ittee of the National Conference,
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(a) the public sector where the means of production are
owned by the State ;

(b) the cooperative sector whose means of production are
cooperatively owned by individuals ; and,

(c) the private sector where the means of production are
owned by an individual or corporation employing
labour provided that the operation of this sector is not
allowed to result in concentration of wealth or of the
means of production to the common detriment.”

The Directive Principles, therefore, envisage a readjustment

" in the economic structure at its very base. On the one hand the

~ Principles provide for the State ownership of a portion of the

means of production and on the other, they puta heavy em-
bargo on private ownership by stipulating that the ‘‘operation

" of this sector is not allowed to result in the concentration

of wealth or the means of production to the common

. detriment.” The words ‘“or the means of production” are

specifically significant. They clearly indicate that the framers

. of the Constitution were not content with adjustment in

the property-relationship at the income level, for if it were so,

. the words ‘“concentration of wealth” would have been sufficient

. to carry that meaning. As a matter of fact the Directive Princi-

- ples provide for the structural reorganisation and the functional

. reorientation of the entire economy of the State. The fathers of

~ the constitution, in unequivocal language, voted for the drastic

regulation of prevailing property relationships. In fact, the

- stipulations they made have a deep and revolutionary import.

The Directive Principles also include provisions regarding

 social legislation and social welfare.®® Social legislation and

-~ social welfare are extremely important and useful instruments of

- social reconstruction in a society which is fast emerging out of

- atrophied feudal forms. Such communities are faced with

various challenges arising out of modernization and political and

- cultural change. The evolution of positive social attitudes,

. aimed to meet the exigencies of rapid economic transformation

- and the strains of a boiling transition, ruthlessly dissolving

~ values, norms and institutions, without replacing them with

55 Constitution of Jammu and Kashmir State, Secs, 20 and 21,
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a'ilternativcs, therefore, becomes an imperative necessity. Accord-
ing to the Directive Principles the State is to strive :

U

(i)

(iii)

(iv)

)

(vi)

(vii)

to secure right to work, that is, the right to receive
work with payment for labour in accordance with its
quantity and quality subject to a basic minimum and
maximum wage established by law ;

to secure just and humane conditions of work with
leisure and other social and cultural opportunities and
emancipation from abuse, economic necessity and
compulsion to enter unsuitable avocations and em-
ployment ;

to secure all permanent residents adequate mainte-
nance in old age, sickness, disablement, unemploy-
ment and other cases of undeserved want by provid-
ing social insurance, medical aid, hospitals, sanatoria
and health resorts at state expense ;

to secure to the people, free education upto the Uni-
versity standard within a period of ten years from the
commencement of the Constitution, compulsory edu-
cation for all children upto fourteen years and ade-
quate facilities for adult education and part time
technical and professional training for all workers
and employees ; A

to secure all children, adequate medical care and
attention, equal opportunity in education and employ-
ment and protection against exploitation and against
moral and material abandonment ;

to secure all women right to equal pay for equal work,
right to maternity benefits and medical care in all
employments, right to reasonable maintenance in
abandonment, right to equality in all social and poli-
tical matters and special protection against discourtesy,
defamation, hooliganism and other forms of mis-
conduct ;

to secure the socially and educationally backward
sections of the people, special care in the promotion
of their educational, material and cultural interests
and protection against social injustice ;
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(viii)  to safeguard and promote the health of the people by
public hygiene and prevention of disease and “by
ensuring wide-spread, efficient and free medical ser-
vices throughout the State particularly in its remote
and backward regions”’;

(ix) to organise and develop agriculture and animal hus-
bandry by bringing the cultivator the benefits of
modern and scientific research and techniques to
ensure speedy improvements in the living standards
and the prosperity of the rural masses ;

(x) to organise Village Panchayats and vest them with
such powers and authority as may be necessary to
enable them to function as units of self-government ;

(xi) to rehabilitate and guide and promote the renowned
crafts,and cottage industries of the State and initiate
programmes for refining and modernising the techni-
ques of their production, including the employment
of cheap power, ““so that unnecessary drudgery and
toil of the workers are eliminated and artistic value of
products is enhanced, while the fullest scope is provi-
ded for the encouragement and development of indivi-
dual talent and initiative” ;

(xii) to separate judiciary from the executive in public ser-
vices and “secure a judicial system which is humane,
cheap, certain, objective and impartial” and further
strive to ensure efficiency, impartiality and incorrupti-
bility of various organs of justice, administration and
public utility ; L,

(xiii) to combat ignorance, superstition, fanaticism, com-
munalism, racialism and cultural backwardness and
foster “brother-hood and equality among all commu-
nities under the aegis of a secular state.”’®¢

It has been seen that the Copstitution embodies the reorien-
tation of the basic concepts of State functions with a funda-
mental aim, that of fostering a social order which seeks to secure
the welfare of the people in general. The State is thus set on
way towards a welfare state. A significant question, however,

56 Ibid., Sec. 25.
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crops up here. What is the sanction behind a policy design
laid down for the future development of the society ? This
assumes fresh importance in view of the fact that the Directive
Principles of State Policy, the very backbone of that policy
design, are not enforceable in courts of law.5” In fact, it is
often argued that lacking legal sanction, the Directive Principles
of State Policy get reduced to an idle expression of pious wishes.
It is, however, evident that the most potent guarantee behind,
not only the Directive Principles of State Policy but the entire
set of privileges and rights, the Constitution stipulates, is the
people’s will and the way it is represented in the constitutional
set-up. Under the Constitution, political power is derived from
the people and is vested in them. The Constitution is demo-
cratic in outlook as well as representative in content. It
envisages the termination of the state of distrust between the
government and the people, which though, inherent in an
absolutist political set-up, was enhanced by the unhappy turns
the history of the State took during the nineteenth century and
which was consciously or unconsciously perpetrated by the
Dogra rulers throughout the hundred years of their rule. It
also envisages over-all changes in the organisation of the
government and other political institutions for the incorpora-
tion of people’s will in their working. It is basically this fact,
that stands the most potent sanction behind the Directive
Principles of State Policy. The Principles are “like an instru-
ment of instruction to the state issued by the people.” All
political imperatives must have their justification in the capacity
of the state to carry out these instructions, for it is historically
evident that none of the imperatives can operate, at this stage
of human development, on the mere habit of obedience.

Amendment

The procedure to amend the Constitution of the State is
embodied in part XII of the Constitution.® A Bill to amend
the Constitution can only be introduced in the Legislative
Assembly of the State. If it is passed by a two-thirds majority of
the total membership of the Assembly, the Bill goes to the Legis-

57 Ibid., Sec. 12.
58 Ibid., Sec. 147.
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lative Council for consideration. If the Bill is passed by a two-
thirds majority of the total membership of the House, it is sent
to the Governor for his assent. When the Governor gives his
assent to the Bill the Constitution stands amended in terms of
the Bill. A Bill to amend the Constitution seeking the abolition
of the Legislative Council is also introduced in the Assembly
but requires to be passed by the Assembly by a simple majority
of the total membership with a two-thirds majority of the
members present and voting.

No Bill to amend the Constitution can be moved in either
house of the legislature in regard to the following matters.5®

(i) provisions of the Constitution of India applicable to

the State.

(i) provisions of section 3 of the Constitution of the
State which stipulate that “the State of Jammu and
Kashmir is and shall be an integral part of the Union
of India.”

(iii) provisions of Section 5 of the Constitution of the
State which stipulate that ““the executive and legislative
power of the State extends to all matters except those
with respect to which Parliament has power to make
laws for the State under the provisions of the Constitu-
tion of India.”

(iv) provisions pertaining to the procedure of the amend-
ment of the Constitution,



Chapter Five

The Division of Powers

T'he Indian federal structure tj.nvisages a clearly C:‘leﬁn:c!
division of powers between the Union and the St_ate ov::e“
ments. The powers, the Union Govemmen.t exercises, as .
as the powers the State Governments exercise, are plenary "
derived from this Constitution and cafn'not be taken a:lw:ze %
abrogated by either of the two auth'ontles. Except un C:) ool
tain defined circumstances, the I.!mon and‘ the‘ S‘ta(e o wl/l ol
ments exercise power Within theu: re's;?L_chve limits whic g
specified by the Constitution. This lelSlOD‘Of powers is Tn:ive
died in an elaborate scheme under whlch.the legisla ;
administrative and financial powers of the Umqn Gov?lrnm;ll:
and the State Governments are euumerat.ed‘m. d?tal . he
Constitution allows a concurrent field of Jl.m?dlc_uon };n :h:
legislative sphere, subject, howevef, to the llmntatn?n t 'at g
authority of the Parliament to legislate on the subjects in :
concurrent field is recognised paramount. .A characteristic
feature of the distribution of powers, the Indian federal st:luc-
ture embodies, is that all the residuary powers afc:. secure fo
the Union Government. The Constituti.on e:'(phcnly vests in
the Parliament the exclusive right to legislate in regarfl to any
matter in addition to the enumerated head.s of the Union List,
which is not enumerated in the State List or the Concurrent
List.!

The division of powers between the State 'of Jan3m1_| and
Kashmir and the Union Government is t}letermmcd. within the
provisions of Article 370 of the Constitution of India as amen-

1 Constitution of India, Seventh Schedule.
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~ ded and modified by the various Constitution (Application to
. Jammu and Kashmir) Orders, promulgated by the President of
. India from time to time. Article 370, in its original and un-
amended form did not provide for the application of the provi-
~ sions, the Constitution of India, underlined for the Centre-State
' relations, to the Jammu and Kashmir State. According to its

. provisions the powers of the Parliament to make laws for the
_ State were limited to :

(i) those matters in the Union List and the Concurrent
List, which in consultation with the Government of
State, were declared by the President to correspond to
matters specified in the Instrument of Accession as the
matters with respect to which the Dominion Legislature
had the power to legislate for the State, and,

(ii) such other matters in the Union List and the Concurrent
List, as were specified by the President of India with
the concurrence of-the Government of the State.

Obviously, the powers not transferred to the Union Govern-
. ment, in other words, the residuary powers, were retained by the
 State. This scheme of the distribution of powers between the
. two Governments was drastically changed in 1954, when the
. President of India promulgated the Constitution (Application
. to Jammu and Kashmir) Order, 1954 and Part XI of the
Constitution of India, together with the Seventh Schedule, was
made applicable to Jammu and Kashmir with certain reserva-
tions and modifications.® The provisions of Part XI of the Indian
Oonstitution deal with legislative, administrative and financial
lations between the Union Government and the States. The
pplication of these provisions to the State, unmistakably
.~ brought the division of power between the Union and the State,
n line with the federal principle envisaged by the Constitution
f India. The later Presidential Orders further defined the two
bits of authority, pruning and modifying the reservations
imposed on the application of the provisions of the Constitution
India to the State. These reservations and modifications
tain to save certain subjects in the Union List and the

2 Constitution (Application to Jammu and Kashmir) Order, 1954.
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Concurrent List from the jurisdiction of the Union Government
and reserve these subjects for the State Government ; reserve
the residuary powers of legislation and taxation for the State ;
and, secure the State, in the legislative and administrative
spheres, powers which are otherwise vested with the Union
Government under the Constitution of India.® The powers
transferred to the Union Government for its exclusive operation
are specified in the Union List as the subjects with regardto
which the provisions of the Seventh Schedule are applicable to
the State. The powers kept within the concurrent sphere of
the two Governments are specified in the Concurrent List as the
subjects with regard to which the provisions of the Seventh
Schedule are applicable to the State. The powers not included
in these two categories are retained by the State in residuum.
This is, in fact, the most characteristic feature of the division
of powers between the Union Government and the State and
the only factor that portends a difference for Jammu and
Kashmir in the Indian federal structure.*

The Legislative Relations

The Constitution of India envisages a well defined division
of legislative powers between the Union Government and the
State Government in accordance with which the Union Govern-
ment is vested with the powers to legislate on subjects of
pational importance and the State Governments are vested with
the powers to legislate on the subjects of local and provincial
interest. The Constitution runs into elaborate enumeration of
the legislative powers delimiting subjects for the legislative
competence of the Union and the States. Besides the exclusive
legislative powers that the Union and the State Legislatures are
given, concurrent powers of legislation are given to both the
Union Government and the State Governments over a number
of other subjects. The scheme of the distribution of powers is
embodied in Part XI of the Constitution together with the
Seventh Schedule of the Constitution. The Seventh Schedule
categorises the legislative subjects in three separate lists, the
Union List, the State List and the Concurrent List. The Union

3 Ibid., para 6.
4 Ibid,
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List enumerates as man i i
3 ? y as ninety seven items comprising th

sub]ec.ts which affect the Union and which are placed withii th:

exclusn\(c con.lpetence of the Parliament, The State List enum
eliates slxty six subjects which concern the States and which are
placed within the legislative competence of the State Legisla-
ture's. ’l.'he Concurrent List enumerates as many as fortyseven
subjects in respt.:ct of which both the Union Government and
the States are given concurrent powers to legislate.
The legislative relations betw

' een the State of Jammu and

Kashmir and thf !J}:ion are also determined under the sarl;e

schex.ne of the division of powers which governs the legislative

relatlom.: between the Union and the other States with certain
reservations and modifications. The provisions of the Seventh

Schedule are applicable to the State in regard to the Union List

and tt.1e Concurrent List with certain exceptions. The Parlia-

ment is comPetent to legislate in relation to the State of Jammu
and Kashmir on the following subjects in the Union List :%

1. Defence ‘of India and every part thereof including
prepara'tloq for defence and all such acts as may be
f:onduclv.e in times of war to its prosecution and after
its termination to effective demobilisation.

2. Naval, military and air forces ; any other armed forces
of the Union.

3. Administration of the Cantonments.

4. Naval, military and air force works.

5. Arms, fire-arms, ammunition and explosives.

6. Atomic energy and mineral

resources nece: i
i v cessary for its

7. Industries declared by Parliament by law to be neces-
sary for the purpose of defence or for the prosecution
of war.

8. Forcign affairs; all matters which bring the Union into
relation with any foreign country.

9. Diplomatic, consular and trade representations.

10. United Nations Organisation.

Ibid., Para 22 (a).
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11.

12
14,
13
16.

17.
18.

19.
20.

21

22.

23,

24.

25.

26.

Participation in international conferences, associations
and other bodies and conventions with foreign countries.
War and peace.
Foreign jurisdiction.
Citizenship, naturalization and aliens.
Extradition.
Admission into, and emigration and compulsion from
India, passports and visas.
Pilgrimages to places outside India.
Piracies and crimes committed on the high seas or in
the air ; offences against the Law of Nations committed
on land or the high seas or in the air.
Railways.
Highways declared by or under law made by Parliament
to be national highways.
Shipping and navigation on inland water-ways, declared
by Parliament by law to be national water-ways, as
regards mechanically propelled vessels ; the rule of
the road on which water ways.
Maritime shipping and navigation, including shipping
and navigations and tidal waters, provisions of educa-
tion and training for the mercantile marine and regula-
tion of such education and training provided by States
and other agencies.
Light-houses, including light-ships, beacons and other
provisions for the safety of shipping and aircraft.
Ports declared by or under law made by the Parliament
or existing law to be major ports, including their deli-
mitation and the constitution of port authorities
therein.
Port quarantine, including hospitals connected therewith;
seamen’s and marine hospitals.
Airways, aircraft and air navigations ; provision of the
aerodromes, provision for aeronautical education and
training and regulation of such education and training
provided by the States and other agencies.
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Qarriage of passengers and goods by I:ailways, sea or
air, or by national water-ways in mechanically propelled
vessels.

Posts and telegraphs, telephones, wireless, broadcasting
and other like forms of communication.

Property of the Union and the revenue therefrom, but as
regards property situated in a State subject to legislation
by the State, save in so far as the Parliament by law
otherwise provides.

Public debt of the Union.

Currency, coinage and legal tender; foreign exchange.
Foreign loans,

Reserve Bank of India.

Post Office Savings Bank.

Lotteries organised by the Government of India or the
Government of a State.

Trade and commerce with foreign countries ; import
and export across custom frontiers; definition of custom
frontiers.

Inter-State trade and commerce.

Iucorpor'ation, regulation and winding up of trading
corporat}ons, including banking, insurance and financial
corporations, but not including cooperative societies.
In'lcorporation, regulation and winding up of corpora-
tions, whether trading or not, with objects not confined
to one State, but not including Universities.

Banking.

Bills of exchange, cheques, promissory notes and other
like instruments.

Insurance.

Stock exchange and future markets.

Patents, inventions and designs; copyrights ; trade
marks and merchandise marks.

Establishment of standards of weights and measures.
Establishment of standards of quality for goods to be

exported out of India or transported from one State to
another.
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47.

48.

49.

50.
31,

52.

53.

54.
3,

56.

37

58.

Industries, the control of which by the Union is
declared by Parliament by law to be expedient in the
public interest.
Regulation and development of oilfields and mineral-
oil resources; petroleum and petroleum products ;
other liquids and substances declared by Parliament by
law to be dangerously inflammable.
Regulation of mines and mineral development to the
extent to which such regulation and development under
the control of the Union is 'declared by Parliament by
law to be expedient in the public interest.
Regulation of labour and safety in mines and oil-fields.
Regulation and development of inter-State rivers and
river valleys to the extent to which such regulation and
development under the control of the Union is declared
by Parliament by law to be expedient in the public
interest.
Fishing and fisheries beyond territorial waters.
Manufacture, supply and distribution of salt by Union
agencies, regulation and control of manufacture, supply
and distribution of salt by other agencies.
Cultivation, manufacture and sale for export of opium.
Industrial disputes concerning Union employees.
The institutions known at the commencement of this
Constitution as the National Library, the Indian
Museum, the Imperial War Museum, the Victoria
Memorial and the Indian War Memorial and any other
like institutions financed by the Government of India
wholly or in part and declared by Parliament by law
to be an institution of national importance.
The institutions known at the commencement of this
Constitution as the Banaras Hindu University, the
Aligarh Muslim University, the Delhi University and
any other institution declared by Parliament by law to
be institutions of national importance.
Institutions for scientific or technical education financed
by the Government of India wholly orin part and
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declared by the Parliament by law to be institutions of
national importance.

Union agencies and institutions for :

(a) professional, vocational or technical training,
including the training of police officers ; or

(b) the promotion of special studies or research ; or

(c) scientific or technical assistance in the investigation
and detection of crime.

Coordination and determination of standards in institu-
tions for higher education or research or scientific or
technical institutions.

Ancient and historical monuments and archaeological
sites and remains declared by Parliament by law to be
of national importance.

The Survey of India, the Geological, Botanical, Zoologi-
cal and Anthropological Surveys of India ; Meteorolo-
gical Organisations.

Census.

Union Public Services, All India Services; Union
Public Service Commission.

Union pensions, that is to say, pensions payable by the
Government of India or out of the Consolidated Fund
of India.

Elections to Parliament, to the Legislatures of the States
and to the offices of President and Vice President ; the
Election Commission.

Salaries and allowances of the members of the Parlia-
ment, the Chairman and the Deputy Chairman of the
Council of States and the Speaker and Deputy Speaker
of the House of the People. ‘

Powers, privileges and immunities of each House of
Parliament and of the members and the Committees of
each House ; enforcement of attendance of persons for
giving evidence or producing document before the
Committee of Parliament or Commissions appointed by
the Parliament.
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69.

70.

71.

72.

13:

74.

T5;

76.
Tt

78.
i

80.

Emoluments, allowances, privileges and rights in
respect of leave or absence, of the President and
Governors, salaries and allowances of the Ministers of
the Union; the salaries and allowances and rights in
respect of leave and other conditions of the service of
the Comptroller and Auditor General of India.

Audit of the accounts of the Union and the States.
Constitution, organisation, jurisdiction and powers of
the Supreme Court including contempt of such Court,
and the fees taken therein ; persons entitled to practise.

Constitution and the organisation of the High Courts,
except provisions as to officers and servants of the
High Courts ; persons entitled to practise before the
High Courts.

Extension of the powers and jurisdiction of members
of a police force belonging to any State or to any area
outside that State, but not so as to enable the police of
one State to exercise powers and jurisdiction in any
area outside that State without the consent of the
Government of the State in which area is situated ;
extension of the powers and the jurisdiction of members
of a police force belonging to any State to railway areas
outside that State.

Inter-State quarantine.

Taxes on income other than agricultural income.

Duties of custom including export duties.

Duties of excise on tobacco and other goods manufac-
tured or produced in Tndia except alcoholic liquors for
human consumption and opium, Indian hemp and
other narcotic drugs.

Corporation tax.

Taxes on capital value of assets, exclusive of agricul-
tural land of individuals and companies; taxes on
capital of companies.

Estate duty in respect of property other than agricul-
tural land.

81.

82.

83.

84.

85.

86.

87.

88.

89.

9r.
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Duqies in respect of secession to property other than
agricultural land.

Terminal taxes on goods or passengers, carried by
railway, sea or air ; taxes on railway fares and freights.
Taxes other than stamp duties on transactions in stock
exchanges and futures markets.

Rates of stamp duty in respect of bills of exchange,
cheques, promissory notes, bills of lending, letters of
credit, policies of insurance, transfer of shares, deben-
tures, proxies and receipts.

Taxes on the sale and purchase of newspapers and on
advertisements published therein.

Taxes on sale and purchase of goods other than news-
papers, where such sale or purchase takes place in the
course of inter-State trade or commerce.

Offences against laws with respect to any of the matters
in this List.

Inquiries, surveys and statistics for the purpose of any
of the matters in this List.

Jurisdiction and powers of all Courts, except the
Supreme Court with respect to any of the matters in
this List ; Admiralty jurisdiction.

Fees in respect of any of the matters in this List but
not including fees taken in any Court.

Prevention of activities directed towards, disclaiming,
questioning or disrupting the sovereignty and the terri-
torial integrity of India or bringing about cession of a
part of territory of India or secession of a part of
territory of India from the Union or causing insult to
the Indian National Flag, the Indian National Anthem
and this Constitution.®

In the Concurrent List the powers enumerated for the
concurrent jurisdiction of the Union Government and the State
of Jammu and Kashmir are the following.”

6 Substituted for Item 97 of the Union List vesting the residuary
powers of Legislation in the Union Government,

7 Constitution (Application to Jammu and Kashmir) Order, 1954,
Para 22 (c).
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10.
i

12.

751

Removal from one State to another State of prisoners,
accused persons and persons subjected to preventive
detention for reasons specified in Entry 3 of this List.
Administrators-general and official trustees.

Lunacy and mental deficiency, including places for the

reception or treatment of lunatics and mental deficients.

Adulteration of food-stuffs and other goods.

Drugs and poisons, subject to the provisions of entry

59 of Central List with respect to opium.

Trade Unions ; industrial and labour disputes.

Social security and insurance ; employment and unem-

ployment.

Welfare of labour including conditions of work, provi-

dent funds, employer’s liability, workmen’s compensa-

tion, invalidity and old age pensions and maternity
benefits.

Vocational and technical training of labour.

Legal, medical and other professions.

Vital statistics including registration of births and

deaths.

Trade and commerce in, and the production. supply

and distribution of :

(a) the products of any industry where the control of
such industry by the Union is declared by Parlia-
ment by law to be expedient in the public interest,
and imported goods of the same kind assuch
products ; :

(b) food-stuffs, including edible oil-seeds and oils ;

(c) cattle fodders, including oil cakes and other con-
centrates ;

(d) raw cotton, whether ginned or unginned, and
cotton seed ; and

(e) Raw Jute.

Price Control.

Mechanically propelled vehicles including the principles

on which taxes on such vehicles are to be levied.
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15. Factories.

16. Newspapers, books and printing presses.

17. Inquiries and statistics for the purposes of any of the
matters specified in this List.

18. Jurisdiction and powers of all Courts, except of any of
the matters specified in this List.

19. Fees in respect of any of the matters in this List, but
not including fees taken in any Court.

In relation to the State of Jammu and Kashmir, the Union
has exclusive authority to legislate on a specific field of subjects
included in the Union List and the concurrent power to legislate
on a specifically enumerated list of subjects included in the
Concurrent List. The subjects included in the Union List
and the Concurrent List, which are saved application in relation
to Jammu and Kashmir with all other residuary powers,
are reserved for the State Government. The enumeration
of subjects in the State List of the Seventh Schedule does not
apply to the State.® Nor is entry 97 of the Union List, vesting
the residuary powers of the legislation in the Parliament, appli-
cable to the State, The powers reserved for the State Govern-
ment, therefore, include :

(i) the powers enumerated in the Union List but saved
application in regard to Jammu and Kashmir, ie.,
Central Bureau of Intelligence and Investigation, pre-
ventive detention connected with defence, the security
of India and persons subject to such detention ; Courts
of Wards for the estates of the Rulers of the Union
Princes ; sanctioning of cinematograph films for exhibi-
tion ; extension of the jurisdiction of High Courts and
inter-State migration.

(i) Powers enumerated in the Concurrent List but. saved
application with regard to Jammu and Kashmir, i. e.,
criminal procedure, including all matters included in
the Code of Criminal Procedure at the commencement of
this Constitution ; preventive detention for reasons con-
nected with the security of a State, the maintenance of

8 Ibid., Para 22 (b).
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public order, or the maintenance of supplies and services
essentifnl to the community ; marriage, divorce, infants
z'in'd minors, adoption, wills, intestacy and succession ;
joint family and partition and personal law, transfer of
property other than agricultural lxind; registration of
deeds and documents ; contracts including partnership,
agency contracts of carriage and other special forms of
contracts, but not including contracts relating to agri-
f:ultural land ; actionable wrongs ; bankruptcy and
insolvency ; trusts and trustees; evidence and oaths,
recognition of laws, public acts and records and judicial
proceedings ; civil procedure ; contempt of Courts
except the contempt of the Supreme Court ; vagrancy,
nomadic and migratory tribes ; prevention of cruelty to
animals ; economic and social planning, commercial
and industrial monopolies, combines and trusts ; relief
and rehabilitation of persons displaced by setting up of
India and Pakistan ; charities and charitable institu-
Pions ; charitable and religious endowments and religious

m'stitutions ; prevention of the infectious or contagious

diseases and pests affecting men, animals or plants ;

ports ; shipping and navigation, inland waterways as

r?gards mechanically propelled vessels ; boilers ; electri-

city ; archaeological sites and remains ; management

and disposal of evacuee property ; recovery of claims in

respect of taxes and other public demands, and arrears

of land revenue ; and stamp duties other than judicial

stamps. :

(iii) Subjects enumerated in the State List.
(iv)  All other residuary powers.?

The division of the legislative powers cnvisaged by the
Constitution of India is conclusive and neither the Union
Qovernment nor the State Governments can change or modify
it except by a constitutional amendment. In case, any of the
State Governments overstep the limits of their authority or the
Union Government oversteps the limits of its authority, such

9 Entry 97 of the Seventh Schedule is not applicable to the State.
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acts are ultra vires of the powers of the two Governments and
therefore void. There are, however, certain circumstances
under which the Parliament is empowered to legislate on the
subjects enumerated in the State List and these circumstances
are specifically defined by the Constitation. The Parliament is
empowered to legislate on the subjects in the State List :

1. When the Council of States declares, by a resolution,
supported by two-thirds majority of the members,
present and voting, that it is in the national interest
to doso;

2. When by a resolution, the houses of the legislatures of
two or more States voluntarily authorise the Parliament
to do so ;

3. When the Union Government finds it necessary to
legislate on the State List to implement treaty obliga-
tions undertaken by the Government of India; and

4. When a state of emergency is in operation.

The Legislative competence of the Jammu and Kashmir
State is subject to the precedent powers of the Union, with two
exceptions. In the first place Article 249 does not apply to the
State and Parliament cannot assume powers (o legislate on
residuary powers vested with the State. 9

An important aspect of the division of the legislative powers
between the Union and the Jammu and Kashmir State is that
though the State is reserved the residuary powers, the pre-
cedence of the Union legislation is recognised. Article 246
and Article 254 of the Constitution of India are applicable to
the State without any reservation. With regard to the laws
made by the Parliament in its exclusive powers to legislate in
respect of the Union List, the precedence of the Parliament is
presumed. What is however, significant to be noted here is
that in case there is a conflict between the laws made by the
Parliament and State Legislature on a subject placed within the
concurrent jurisdiction of the Union and the State, the law

made by the Parliament prevails. Legislation undertaken by

10 Constitution (Application to Jammu and Kashmir) Order, 1954,
Para 6 (bb).
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the State legislature, whether anterior to, or, posterior to the
Union legislation, becomes void to the extent of inconsistency.

It is obvious that the essential principles of federalism that
underline the Indian federal structure, govern the federal rela-
tions between the Union and the Jammu and Kashmir State as
well. The division of powers does not vest with the State
Government more substantial powers than those vested with
the other State Governments, or leave a large number of sub-
jects in the residuum. The subjects of the Union List which are
left out for the State are neither significant in content nor
important in nature. The only feature and the most distinct,
that could perhaps be presumed to give a slightly different shape
to the legislative relations between the Union Government and
Jammu and Kashmir State, is that the residuary subjects are
reserved for the Government of the State. However, within
the Indian Constitutional frame the residuary powers do not
carry the weight, residuary powers have in a federal structure.
In fact, the Constitution has made the enumeration in the
various Lists so exhaustive that little or nothing is left in the
residuary field and it is doubtful whether the categories in the
Lists would ever be exhausted.

There is plausible ground to believe that the residuary
powers, vested as they are with the Union Government by the
Constitution of India, could be used as a last resort by the
Union Government if and when the necessity was felt. The
location of the residuary powers with the Union Government is
a characteristic feature of the Indian federal structure. It is,
however, doubtful, whether a State Government could meaning-
fully utilise the residuary powers to any advantage within the
complex federal relationship the Constitution envisages.

Administrative Relations

Under the Constitution of India, the administrative compe-
tence of the States extends to the entire field, over which their
legislative powers extend. This undoubtedly ensures for the
State Governments exclusive and independent orbit of adminis-
trative activity. However, since the administrative operation
involves delegation of powers in decision-making, with ramifi-
cations far wider than those involved in legislation, the Cons-
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titution has devised techniques of the Union control over the

administrative authority of the States.
¢, . .The Constitution has devised techniques of control
over the States by the Union to ensure that the State
Governments do not interfere with the legislative and
executive policies of the Union and also to ensure that
the efficiency and strength of each individual unit which
is essential for the strength of the Union."

The pattern is aimed to ensure smooth and satisfactory func-
tions of the administrative processes of the Union and the
States and their coordination at the two levels. The Constitu-
tion underlines the following provisions :

(a) The executive powers of the States are so exercised as
to ensure compliance with the laws made by the
Parliament.

(b) The Union is empowered to issue directions to the
State Governments to ensure that their administrative
operations do not impede and prejudice the execu-
tive powers of the Union.

(¢) The Union Government is empowered to issue direc-
tions to a State Government to remove any obstacles
and difficulties for a Union agency to function in the
State. :

(d) The Union Government is empowered to issue special
directions in the construction and maintenance of the
means of communication which are of national and
military importance and the protection of the railways.

(e) Full faith and credit is given to public acts, record§ and
judicial proceedings of the Union and the States in all
parts of the Indian territory. )

(f) The Union Government is empowered to deal with the
waters of inter-State rivers and river-valleys. .

(g) The Union Government is empowered to settle inter-
State disputes.

11 Basu, Ce on the Constitution of India, Vol. 1V, Fourth
Edition, pp. 200-201.
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The provisions of the Constitution of India are, without any
significant variation, applicable to the State of Jammu and
Kashmir, The administrative competence of the State Govern-
ment extends to all the subjects which are within the ambit of
its legislative authority and therefore, spread over a slightly
wider field. The administrative powers of the State Govern-
ment are, however, subject to almost the same limitations of the
Union Control, which the administrative powers of the other
State Governments in India are,

The State Government is required to exercise its executive
power in such a way that compliance with the laws made by
the Parliament is ensured. The Union Government is em-
powered to give the State Government directions considered
necessary for this purpose. By a specific modification to the
provisions of the Constitution of India, in its application to the
Jammu and Kashmir State, the State Government is required
to exercise its executive power so as to facilitate the function of
the Union Government in the State and whenever required by
the Union Government, to acquire and requisition property on
behalf of the Union and transfer property to the Union ifit
belongs to the State. Article 256 of the Constitution of India
in its application to the State of Jammu and Kashmir is appen-

ded with a new clause by the Constitution (Application to
Jammu and Kashmir) Order, 1954.

““The State of Jammu and Kashmir shall so exercise its
executive power as to facilitate the discharge by the
Union of its duties and responsibilities under the Cons-
titution in relation to that State ; and in particular, the
said State shall, if so required by the Union, acquire or
requisition property on behalf of and at the expenses of
the Union, or in default of agreement, as may be deter-
mined by an arbitrator appointed by the Chief Justice
of India.”

In addition to the general powers of the Central Government
to issue directions to the State Government to ensure compli-
ance with the Central laws, the State Government is also subject
to the specific obligation to refrain from acts which impede and
hamper the executive power of the Union. The Union Govern-
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ment is empowered to give directions to the State Government
to ensure that the administrative operations in the State do not
impede and obstruct the exercise of the Union power in the
State. The Union Government can specifically give directions
to the State Government in regard to :

1. the construction and maintenance of the means o

national or military importance.
2. protection of railways within the state.

The Union Government is also empowered to declare bigh-
ways or water-ways as national highways. The Union Govern-
ment is also authorised to construct and maintain means of
communication as a part of its function with respect to naval,
military and air-force works.

The Constitution of India provides for drastic remedial
measures in case a State Government declines to carry out the
directions it receives from the Union Government. Whenever
a State Government fails to comply with the Central directives,
the President is empowered to declare that the constitutional
government in the State has failed and in consequence impose
a State of emergency on the State. During the operation of the
emergency, the President is entitled to assume all or any powers
of the State Government and also order that the powers of the
State Legislature are exercised by or under the authority of the
Parliament. Article 365 of the Constitution of India is not
applicable to Jammu and Kashmir and, therefore, these. remedial
measures are not available to the Union Government in case of
Jammu and Kashmir. Obviously, such drastic remedial
measures are meant for situations of grave and serious constitu-
tional conflict between the Centre and the States and, therefore,
_ their application must be very rare. Besides, the dissolution of
~ a State Government on the ground that it has refused to carry
out the central directives may lead to many delicate issues and
b political consequences. The remedial measures must be always
~ used as a last resort. Nevertheless, the Central Government is
armed with powers, which, it can effectively use to enforce its
~ directives in the States.

The Constitutional provisions applicable to the Jammu and
Kashmir, empower the Union Government with the consent of
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the State Government, to entrust the State Government and its
officials the executive functions of the Union. The Union
Government is entitled to impose duties on State Officers
through any of its laws which are applicable to the State. The
consent of the State is not necessary for this purpose. The
Governor of the State with the consent of the Government of
India, is also entitled to entrust State functions to the Union
Government or its officers. This can be done in relation to
any matter to which the executive power of the State extends.

In compliance with the provisions of Article 261 of the

Constitution of India, full faith and credit must be given to
public acts, records and judicial proceedings of the Union and
the States in all parts of India. The manner, in which these
acts and records are proved and these effects determined, is
provided by parliamentary enactments. This is not so in case
of Jammu and Kashmir. Article 261 as it is applicable to the
Jammu and Kashmir State reads :

(i) Full faith and credit shall be given throughout the terri-
tories of India to public acts, records, and judicial
proceedings of the Union and of every State.

(ii) The manner in which and the conditions under which
the acts, records and proceedings referred to in Clause
(i) shall be proved and the effect thereof determined
shall be as provided by law.

(iii) Final judgements or orders delivered or passed by
Civil Courts in any part of the territory of India shall
be capable of execution within that territory according
to law.!?

In relation to the Jammu and Kashmir State, therefore, the
manner, in which the public acts, records and proceedings are
proved and their effect determined, is to be provided by law
and not the “law made by Parliament.” The power to deter-
mine the manner in which these acts, records and proceedings
are proved and their effect determined is consequently vested in
the Courts and not the Union Legislature.

12 Constitution (Application to Ji
Para 6(b).

and Kashmir) Order, 1954,
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To regulate the administrative machinery of the country
and also to ensure coordination of policy and action between
the central administration and the administration in the States,
the Constitution of India, empowers the President to appoint
an inter-State Council, whenever the necessity is felt. The
State of Jammu and Kashmir is also placed within the ambit of
these provisions and therefore, is subject to the powers of the
President in this regard and the operatives adopted by the
Council from time to time. The Council is entrusted with the
following functions :

(i) to enquire into and advise upon disputes between the

States ;
(i) to investigate and discuss the subjects which are of
common interest between the Union and the States; and,
(iii) to recommend measures for the better coordination of
policy and action with respect to these subjects of
common interest.
Financial Relations

The Constitution of India makes elaborate provisions in
respect of the financial relations between the Union and the
~ States. The powers of the Union Government and the State
Governments to levy taxes, are separately defined and made
mutually exclusive. No area of concurrent jurisdiction is left
- though provisions are made to empower the Union to levy
~ and collect certain taxes and share certain tax returns with the
~ States. In the allocation of the sources between the Union
. Government and the State Governments the Constitution
~ classifies the exclusive Union sources, the exclusive State
‘: sources, the duties levied by the Union but assigned to the
" States. the duties levied by the Union but collected and appro-
 priated by the States, and the duties levied by the Union and
 distributed between the Union and the States. These alloca-
. tions are enumerated in the following manner :

Union Sources
(i) property of the Union ;
(i) public debt of the Union ;
(iii) duties of customs and export duties ;





