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PREFACE

The present study is an attempt to provide an analysis of the
political institutions and political operatives, the Constitution of
Jammu and Kashmir envisages. The Jammu and Kashmir State is
accorded a special position in the Indian constitutional system and
the provisions of the Constitution of India with regard to the govern-
ment in the Indian States do mnot apply to it. The Government of
Jammu and Kashmir State is organised in accordance with the
Constitution of Jammu and Kashmir which was framed in 1957, a
dacade after the independence of India. The study is aimed to examine

‘the basic structure of the Constitution of Jammu and Kashmir and the

institutional framework it underlines. Cast within the broad setting
of the special constitutional provisions the Constitution of India sti-
pulates for the Jammu and Kashmir State, the government and
politics of the State has assumed features which differ in many aspects
from the government and politics in the other Indian States. An
attempt has been made to examine these features and analyse them.
A comprehensive foreground of the constitutional development of
the State, with a detailed exposition of the Interim Government
which remained in office till 1947, is presented in the first part of the
study to reconstruct the context in which the Constitution of the
State evolved. The constitutional developments have been dealt with
'separately in order to locate the broad trends which the political
-developments assumed after the Constitution of Jammu and Kashmir
was adopted. The study is expected to provide to the general reader
and the student of the government and politics of India, a fairly
thorough analysis of the government and politics of the Jammu and
Kashmir.

I owe my gratitude to Hakim Alim Ullah and Mr Moti[R.
Baigra, who were so kind as to discuss with me certain aspects of the
present study. I am deeply indebted to, late Sardar Budh Singh,
Late Mirza Afzal Beg, late Pandit Sham Lal Saraf and Late Pandit
Jia Lal Taimiri, veteran freedom fi ghters, who permitted me access to
their personal papers. I am indebted to Lala Muluk Raj Saraf
‘Who permitted me to consult his personal records and the files of
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Rambir. Ialso owe my gratitude to Mr Brij Lal Koul, Librarian,.
Institute of Education, Srinagar, for the help and guidance he offered
me in the collection of the materials for the study. I am thankfuk
to Mr Nazir Ahmad Banday for having revised the manuscript.

Mohan Krishen Teng
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CONSTITUENT ASSEMBLY

Jammu and Kashmir, one of the Princely states in India, acceded
to the Indian Dominion in the wake of the stormy events which
followed the invasion of the State by Pakistan in October, 1947.
Maharaja Hari Singh, the ruler of Jammu and Kashmir had, at the
time of the partition of India and the withdrawal of the Paramountcy,
refused to accede to either of the two dominions, India and
Pakistan and instead sought to execute standstill agreements with
them. Hari Singh offered to accede the State to India on 26 October
18 47, four days after irregular forces and regular troops from Pakistan

tered the State territories. The accession was formalised om 27
October 1947, and the same day air-borne Indian troops were landed
in Srinagar to stop the invaders.!

After the accession of the State, Maharaja Hari Singh was advised
by the Government of India to constitute an Interim Government,and
invite the leaders of the National Conference to join it. The National
Conference, founded in 1939, had spearheaded the movement for
self-government in the State and, committed to the realisation of a
united India, joined the resistance against the invaders from Pakistan.
‘The leaders of the National Conference had also demanded the trans-
fer of the powers of the government to ‘“‘the people” and had called
upon the Indian leaders to advise the Maharaja to reorganise his
government. The State government was organised under the Consti-
tution Act of 1939, which provided for the institution of a Council of
Ministers appointed by the- Maharaja and responsible to him, to
conduct the administration of the State. The Constitution also provi-
ded the institution of a Legislative assembly for the State which was
known as the Praja Sabha. The Council of Ministers was headed by
Mehar Chand Mahajan, a retired Judge of the Punjab High Court,
who had been appointed the Prime Minister of the Statein Sep-

~ tember 1947, shortly before Pakistan struck. The Congress leaders
~ were particularly keen to get a national government instituted in the
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State, which enjoyed the support of the majority of Muslim popula-
tion. Nehru and other Congress leaders were committed to establish
self-pule in the Indian States and had extended their wholehearted
support to the ‘Quit Kashmir’ movement which the National Confer-
ence had launched in May 1946, and which had demanded the
repudiation of treaties with the Dogra rulers of the State and libera-
tion of the State from the British Paramountcy. Hari Singh’s
proposals were accordingly abandoned but the decision to insti-
tute the Inierim Government was put off for the time being.
Pending the decision to appoint the Interim Government, Maharaja
Hari Singh was persuaded to institute an Emergency Adminis-
tration to deal with the emergency which had been caused by the
invasion. It was agreed upon that the Emergency Administration
would be headed by the President of the National Conference, Sheikh
Mohammad Abdullah and constituted of subordinate Emergency
Officers who would be appointed on the advice of Sheikh Mohammad
Abdullah.?

On 30 October 1947, Sheikh Mohammad Abdullah was appointed
by Maharaja Hari Singh as Head of the Emergency Administration
with powers to deal with the emergency. Sheikh Mohammad
Abdullah was sworn in as the Head of th: Administration by the
Chief Justice of the High Court of the State. Bakhshi Ghulam
Mohammad was appointed the Deputy Chief Emergency Officer of the
State. A number of other Conference leaders were appointed Emer-
gency Officers in the Emergency Administration.. Miru Afzal Beg
was appointed the Emergency Officer for the district of Anantnag.
Sufi Mohammad Akbar was appointed the Emergency Officer for
Baramullah, Peer Mohammad Magbool was appointed the Emergency
Officer for Muzzafarabad and Mohammad Amin was appointed the
Emergency Officer for Banihal. Ghulam Mohammad Sadiq was made
in charge of the Internal Security, Home Guards and Civil Defence.
Shyam Lal Saraf was entrusted with .lhe charge of trztd.e and
supplies. Maulana Sayeed Masoodi was given to h?ndle publicity and
propaganda. Further, Mohi-ud-din Qara was appointed the Emergency
Officer for communications, Abdul Ahad the Emerancy Officer
for procurement of fitewood, Mohi-ud-din Hamadani the Emer-
gency Officer for Peace-Brigade, Ehsan Ullah the Emergency Ofﬁc:er
for Transport, Durga Prasad Dhar the Secretary for Internal Security
and Order and Janki Nath Zutshi, the Secretary to the Head of the
Administration. Kashyap Bandhu, Colonel Ram Lal, Colonel Baldev
Singh Pathania, Colonel Baldev Singh Samyal and Colonel Adalat
Khan were appointed from outside t¢ National Conference. Kashyap

CONSTITUENT ASSEMELY 3

Bandhu was appointed the Emergency Officer for refugees and rehabi-
litation. Colonel Ram Lal was put incharge of the Home Guards
and Colonel Baldev Singh Samyal was appointed the Emergency
Officer of Border Scouts of Jammu. Baldev Singh Pathania was
appointed the Chief Emergencv Officer Jammu, and Colonel Adalat
Khan was appointed the Administrative Officer of Bhadarwah.

The Emergency Administration was an anomalous organisation,
which was charged with the task of dealing with the emergency in the
State, but which was not vested with any substantive powers of the
Government. The powers of the State Government were vested with
the Maharaja and were supposed to be exercised by ‘his Prime Minis-
ter, Mehar Chand Mahajan. The Emergency Officers were, presum-
ably, required to function under his orders. The government headed
by Mehar Chand Mahajan was, however, in the wilderness and existed
only in name. The State was in a condition of upheaval and the lines
of control on which the civil administration was based before the
invasion, were completely broken. More than half of the territory of
the State was occupied by Pakistan and most of the remaining districts
were ravaged by the invasion. Scarcity of foodgrains, oil, salt and
other essentials of life, was widespread and supplies from India were
yet to be rzsumzd. Commuaal discurbances posed the gravest threat
and civil defences were hardly organised to meet any such eventua-
lity. Hari Singh wanted the Eniergency Administration to act as an
instrument of civil defence and face as best as it could, the devasta-
tion wrought by the invasion and the impending threat of communal
violence and fight ths espionage activities of Pakistan, spread wide
and deep all over the State.

The Emzrgency Administration, however, did not function the
way Hari Singh wanted it to function, and once it was in the
saddle, it repudiated the Statz Government and assumed. virtual
control over thes entire State administration. The Heads of the
dzpartments-of the Governn:nt were ignored and the control of the
Departmznts was taken ov:r by the Emergency Officers. The District
Officers ware instructed to fuaction under the orders of the District
Emesrgency Officers. Many senior officers of the government were
relieved of their posts and removed from service and replaced by
Conference cadres.

The Emergency Administration made hectic attempts to secure
administrative control over the State army which was placed under
the operational coatrol of the Indian army. However, partly due to
Hari Singh’s opposition to anv such move and partly due to the
Teluctance of the Government of India to hand over the State army
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to the Emergency Administration, the Emergency Administration did
not secure its hold over the State army. The National Con-
ference had, in the wake of the invasion, raised a number
of armed contingents which were called the Home Guards. The
Home Guards were placed under the administrative control and
opzrational commind of the Emergency Officer for internal security.
A number of senior National Conference leaders were attached to the
Home Guards as political officers. in the Jammu province, a number
of armed contingents, the Border Scouts, were raised locally and
placed under the control of Emergency Officer for Jammu. Both the
Home Guards and the Border Scouts were deployed in action against
the invading armies, and were also entrusted with the function of
civil defence and maintenance of internal security. The police
administration of the State, which was in'a state of disintegration,
was placed under the control of the Deputy Chief Emergency Officer
and deployed, along with the Home Guards and other National
Conference cadres, for civil defence.?

The Encrgency Administration also took over the task of the
procurement and distribution of foodstuffs and other essential
supplies. Thousands of refugees were huddled in the two cities of
Srinagar and Jammu. Many more were pouring in fast from the
territories which had been over-run by the invaders and which were
still under their occupation. The Emzrgency Administration comman-
deered whatever transport, private and public, was available in the
State and raised a fleet of vehicles, many of which wer: put on mili-
tary duty but some of which were deployed to maintain a minimum

flow of supplies into the State.

Interim Government

In November 1947, a month after the Emergency Administration
was instituted the Government of India advised Maharaja Hari Singh
to appoint an interim government based on the model of the govern-
ment instituted in Mysore, till a pattern of more representative
government was evolved for the State In Mysore the Interim
Government was consituted of Cabinet of Ministers headed by the
Chief Minister. The leader of the Congress party was appointed the
Chief Minister and the other Ministers of the Cabinet were appointed
on his advicz. A specific set of the powers of the government was
reserved for the Ruler, and the rest of the powers were vested with
the Council of ‘Ministers. The Ruler was given the right to appoint a
Dewan, who would be a member of the Cabinet and formally
preside over the meetings of the Cabinet. Nehru worte to Hari Singh:
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I think that the time has come when there should be no further
delay in this matter and a stable government should be established.
This will have a good effect on the people of Kashmir, and others
outside Kashmir will also realise that enduring arrangements
are being made there. We have agreed that the Interim Govern-
ment should be on the model of Mysore. In Mysore the leader of
the popular party was asked to choose his colleagues, he himself
being the Prime Minister or Chief Minister. The Dewan was also
one of the Ministers and he presided over the meetings of the
cabinet. In following this precedent, Sheikh Abdullah should be
the Prime Minister and should be asked to form the Government.
Mr. Mahajan can be one of the Ministers and formally preside
over the cabinet. But it would introduce confusion if Mr. Maha-
jan continues to be styled as Prime Minister. This Interim Govern-
ment, when formed, should be in full charge and you will be
constitutional head of the Government.

Hari Singh conveyed his readiness to the Indian leaders, to form an
Interim Government on the basis of the Mysore model. In the initial
stages of the megotiations for the institution of the Interim Govern-
ment. the National Conference agreed to the reconstitution of the
State Government on the basis of the Mysore model. But, after
Nehru wrote to Hari Singh and Hari Singh agreed to constitute the
Interim Government, the Conference changed its mind and refused to
accept the Mysore model as the basis of the proposed Interim
Government. Sheikh Mohammad Abdullah informed Gopalaswamy
Ayangar, who was a Minister without Portfolio in the Government of
India and who had been entrusted with the task of negotiating the
appointment of the Interim Government in the State, that the
.Naﬁonal Conference would not accept the interposition of the Dewan
in batween the Interim Government and the Maharaja and demanded
the removal of Mehar Chand Mahijan from his office. Sheikh
Mohmmad Abdullah also refused to accept any reservation of powers
for the Ruler, which the Mysore model envisaged and demanded
that the State army be put under the administrative control of the
Interim Government.

Immediately after the reaction of the Conference leaders was
kflown to the Indian leaders, Gopalaswamy Ayangar informed Hari
Singh that the proposals made by Nehru had not been approved by
the Cogference leaders. Gopalaswamy Ayangar who had served
S T:Ja Hari Singh in the capacity of the Prime Minister of the

or a number of years, communicated to the Maharaja a fresh
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proposal for reconstitution of the State Government.” Ayangar
proposed:

(i) The Emergency Administration and the Council of Ministers
headed by Mehar Chand Mahajan would be replaced by an
Interim Government constituted of a Council of Ministers
appointed under the Jammu and Kashmir Constitution Act
of 1930;

(if) Sheikh Mohgmmad Abdullah would be appointed the Prime
Minister and the other members of the Council of Ministers
would be appointed on his advice;

(iii) The rules of business of the Council of Ministers and the
allocation of the portfolios would be “approved by the Ruler
on the Prime Minister’s advice™’;

(iv) The Maharaja would be empowered to place restrictions on
the powers of the Council of Ministers by special restrictions
in respect of certain subjects;

() An Army Minister would be included in the Council, who
would be vested with the administrative control'of the State
Army and “The Ruler would continue to be the Commander-
in-Chief of the State army’’;

(vi) The interim Government would, for the time being, be res-
ponsible to the Ruler;

(vif) Mehar Chand Mahajan would be relieved of his office and
would not be retained in the Council in the capacity of the
Ruler’s Dewan.

The proposals made by Ayangar marked a complete departure
from the Mysore model and Hari Singh refused to accept them. The
Maharaja insisted upon strict adh>rence to the Mysore model as the
basis of the Int>rim Government in the State. He wrote (o Ayangar:

When I received the Prime Minister of India’s letter, 1 accepted
the Mysore model because my view was that the early formation
of a popular Ministry was necessary in all States, and the Rulers
should grant responsible government to their people. I stand by
the promise and declaration I made. Sheikh Abdullah in some of
his spz-ches—that came to my notice—accepted the Mysore
model as agreed to by me.

As the matter now stands, I am firmly of the opinion that an
Interim Ministry should be formed on that model and I am not
prepared to deviate from it except in very minor matters.
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Hari Singh conveyed to Ayangar that he agreed to accept any minor
changes in the Mysore mcdel but he would not accept any modi-
fication of the Mysore model in regard to the reserved subjects and
the appointment and the position of his Dewan. He made certain
counter proposals to Ayangar and suggested.

(i) Subjects listed in Schedule 11 of the Mysore model, namely,
the Ruler and his family, succession, prerogative of the Ruler,
Palace and Privy Purse, relationship with the Dominion
Government, High Court, appointment of Judges, appoint-
ment of members of the Public Service Commission, the
appointment of Auditor General, the State army, protection

' of the minorities, summonings and dissolution of the legisla-
ture, elections, emergency powers in case of constitutional
breakdown and the residuary powers, should be reserved for
the executive authority of the Ruler;

(ii) The Ruler should be reserved the right to appoint a Dewan of
his choice and the Dewan should be a member of the Council
of Ministers and should formally preside over the meetings of
the Council; and

(iii) The Praja Sabha should be revived and after fresh elections
the Sabha be declared to be the Constituent Assembly of the
State.”

Ayangar, perhaps deliberately did not make a direct reference to
the reserved subjects which the Constitution Act of 1939 enumerated

‘and did not specify whether subjects reserved under the Constitution

Act would be reserved for the Ruler after the Interim Government
would be instituted. Obviously, his proposals that the Ruler could
“place restrictions on the powers of the Council in respect of certain
subjects” was a way to vest with the Ruler the power to restrict the
function of the Council of Ministers in regard to the subjects which
were reserved for the Ruler under the Constitution Act of 1939. But
the proposals were clumsily worded and fraught with considerable
possibilities of sharp disagreement between the Ruler and the Interim
Government. Throughout the negotiations for the establishment of
the _Interim Government, Ayangar shirked from dealing with both
H.an Singh and the Conference leaders with firmness and shifted in
his postures so often that the organisation of the Interim Government
which he devised, crumbled within days of its institution.

Hari Singh’s communication compelled Ayangar to clarify his
Proposals with regard to the reserved subjects. Ayangar conveyed to
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Hari Singh that the subjects listed in Schedule II of the Mysore
model would be reserved for the Ruler of the State by virtue of the
Jammu and Kashmir Constitution Act of 1939, under which the
Interim Government would be instituted as most of the reserved
subjects enumerated by the Mysore model were in¢luded in the
subjects reserved for the Ruler by the Constitution Act. “Most of the
items”, Ayangar wrote to Hari Singh, “in this Schedule are reserved
matters under the Jammu and Kashmir Constitution Act. Items 1,2
and 4 (of Mysore model) are reserved from the cognizauce of the
Praja Sabha under Section 24 of the Jammu and Kashmir Constitu-
tion Act, 1926, though the description is not identical. They can be
listed in the administration of which you are not bound to obtain the
advice of the Ministers. The powers of the Ruler under item 3 in
regard to the High Court are to be found in Section 48 and 49 of
that Act. In addition, similar powers are reserved to the Ruler
in Section 71 as regards the Board of Judicial Advisors. The Ruler’s
powers to summon and dissolve the Legislature (item 6 of the
Mysore model). are reserved to the Ruler under Sections 4 and 5 of
the Jammu and Kashmir Act.” Ayangar assured Hari Singh that the
protection of the interests of the minorities, which was not included
in the reserved subjects under the Constitution Act of 1939, could be
included in the reserved subjects by the notification by which the
Interim Government would be established.®
Ayangar, however, did not approve of the suggestion thai we
Dewan would preside over the meetings of the Council and advised
Hari Singh that it would be desirable that the Prime Minister presi-
ded over the meetings of the Council. Ayangar further refused to
accept the proposal to revive the Praja Sabha and convert it into the
Constitution Assembly of the State and suggested that the Interim
Government should be entrused with the task of making ““proposals
for bringing into existence a Constitution-making body composed
of elected representatives of the people for the purpose of framing,
for your approval and promulgation, a Constitution for Jammu and
Kashmir State.” Ayangar laid emphasis on the removal of Mehar
Chand Mahajan from the State Government and advised Hari Singh
to relieve him of his office. “We”, Ayangar wrote to Hari Singh, “and
in We I include myself, Pandit Jawaharlal Nehru and Sardar Patel are
convinced that it is not possible for Sheikh Abdullah and Mr. Mehar
Chand Mahajan to work together in the same government hereafter
and that itis bestin the circumstances that Mr. Mahajan should
be allowed to terminate his present connections with the State.””®
Hari Singh accepted the proposals Ayangar made with regard to
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the reservation of the subjects for the Ruler, the constitution of the
Council of Ministers and the institution of a Constituent Assembly in
the State, but did not approve of the suggestion to relieve Mehar
Chand Mahajan. Hari Singh reiterated his stand that he would pre-
fer to appoint Mehar Chand Mahajan as his Dewan and would also
want his Dewan to preside over the meetings of the Council. ““There
are two matters, however”’, Hari Singh wrote to Ayangar, “which 1
find extremely difficult to accept. I must insist that the Dewan should
be the president of the Cabinet. This is so in Mysore, where the
Jeader of the Congress party is the Chief Minister. In most of the
earlier letters and verbal conversations Pandit Nehru and Sardar
Patel accepted the view that Mr. Mahajan as Dewan can formally
preside over cabinet meetings. Mr. Menon also gave me the same
impression. I went back on my commitment when I agreed to give
Sheikh Abdullah the designation of Prime Minister and I cannot
appease him further on the point that he should preside over and not
the Dewan, who is a man of my confidence.”” !¢

The National Conference leaders rejected outright the proposals
made by Ayangar. They refused to recognise the reservation of any
powers for the Ruler of the State; and demanded that the sub-

jects sought to be reserved under the Constitution Act of 1939, be

also placed within the authority of the Interim Government. The
Conference leaders reiterated their stand on the appointment of the
Dewan and refused to accept the interposition of a Minister in be-
tween the Interim Government and the Ruler. The Conference leaders
also demanded the removal of Mehar Chand Mabajan from his
office.!!

Hari Singh was ultimately prevailed upon to relieve Mehar Chand
Mahajan and accept that the Prime Minister would preside over the
meetings of the Council. The Conference leaders, however, did not
agree to the reservation of any powers for the exclusive control of the
Ruler. A workable arrangement was finally arrived at between the
parties and it was agreed upon :12

(i) that an Interim Government constituted of a Council of
Ministers would be appointed by the Ruler;

(ii) Sheikh Mohammad Abdullah would be appointed the Prime
Minister and the other members of the Council of Ministers.
would be appointed by the Ruler on the advice of the Prime
Minister;

(iii) a Dewan would be appointed by the Ruler on his own
choice and the Dewan would be a member of the Council;
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(iv) the meetings of the Council of Ministers would be presided
over by the Prime Minister;

(v) the Ruler would function as a Constitutional head and
would reserve to himself the prerogative to advise and
warn his Ministry and though he would not be able to over-
rule his Ministry, he would not be expected “to sign on the
dotted lines on easy paper that is put up to him;”

(vi) the subjects listed in the Jammu and Kashmir Constitution
Act of 1939, as the reserved subjects, would be reserved for
the Ruler, and the reserved subjects would not form a part
of the portfolios allotted to the Ministers;

{vii) matters pertaining to the administration of the reserved sub=
jects would be initiated by the Dewan and then sent to the
Prime Minister for his advice, after which “‘the Prime Minister
or the Council of Ministers would be formally seized of these
matters’’;

(viii) the State army would remain under the command of the
Ruler; and

(ix) that a National Assembly, elected on the basis of adult
suffrage, would be convened to draw up a Constitution for
the State.

The Iaterim Government was instituted by a proclamation which
Maharaja Hari Siogh issued on Mar¢h 5, 1948.13 The Interim
‘Government was constituted of a Council of Ministers which was
fieaded by Sheikh Mohammad Abdullah, who was appointed the
Prime Minister. The other members of the Council were appointed
from among the other leaders of the National Conference. Mehar
Chand Mahajan was relieved of his office and the Maharaja was
reserved the right to appoint a Dewan who was to sit in the
Council of Ministers as one of its members. The Council of Minis-
ters was to constitute a cabinet which was to function on the principle
of joint responsibility. The Council was also charged to take appro-
priate steps as soon as normal conditions in the State were completely
restored, to convene a National Assembly based upon adult suffrage,
to frame a Constitution for the State. The Constitution was to pro-
vide adequate safeguards for the minorities and also envisage provi-
sions to guarantee the people of the State, the freedom of speech
and freedom of assembly. The proclamation reserved the final powers
on the formulation of the Constitution in the Ruler and the Consti-
tuent- Assembly. was enjoined upon to submit the Constitution,
after it was framed, for the acceptance of the Ruler. The
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proclamation stipulated;

(1) My Council of Ministers shall consist of the Prime Minister
and such other Ministers as may be appointed on the advice
of the Prime Minister. I have by Royal Warrant appointed
Sheikh Mohammad Abdullah as the Prime Minister with
effect from today.

(2) The Prime Minister and the other Ministers shall function
asa Cabinet and act on the principle of joint responsibility.
A Dewan zppointed by me shall also be a member of the
Cabinet.

(3) I take this opportunity to give once again a solemn assur-
ance that all sections of my people, will have equal opportu-
nities of service both civil and military, irrespective of creed
and community.

{4) My Council of Ministers shall take appropriate steps as soon
as restoration of normal conditions has been completed, to
convene a National Assembly, based upon aduit suffrage,
having due regard to the principle that the number of rep-
resentatives from each voting area should, as far as practi-
cable, be proportionate to the population of that area.

(5) The Constitution to be framed by the National Assembly
shall provide adequate safeguards for the minorities and
contain appropriate provisions guaranteeing freedom of con-
science, freedom of speech and freedom of Assembly.

(6) The National Assembly shall, as soon as the work of framing
the new Constitution is completed, submit it through the
Council of Ministers for my acceptance.

The proclamation did not make any reference to the arrangements
which were made for the function of the Interim Government. No
mention was made of the subjects reserved for the Ruler and their
administration. The agreements arrived at between the Conference
leaders, Hari Singh and the Government of India, were encouched in
a separate protocol of Rules of Business. The protocol was approved
by Hari Singh and then sent to the Conference leaders for theiraccep-
tance. The Maharaja was reserved authority over matters regarding
the Ruler, Ruler’s family, succession, privy purse, Private Department,
Constitutional relation between the State and the Indian Dominion,
High Court, appointment of Judges, the State army, protection of
t?xe interests of minorities, emergency and breakdown of Constitu-
tional machinery, the dissolution and summoning of the legislature
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and the other residuary powers. In matters pertaining to the reserved
subjects, the authority to initiate action was reserved for the Dewan,
who was empowered to initiate measures for the administration of
the reserved subjects, obviously with the approval of the Ruler. The
measures were then to be sent to the Prime Minister for his advice
and after his advice was registered, the measures were to be taken up
by the Council of Ministers for execution. The matters reserved for
the Maharaja were not to form a part of the portfolios allocated to
the Ministers. The Rules of Business also embodied the general
principles which were formulated to regulate the Constitutional rela-
tions between the Ruler and the Council of Ministers.

The Interim Government was constituted under ill-stars. Within
days of its institution, it ran into trouble. Both, the Maharaja and
leaders of the National Conference espoused divergent views about
the Interim Government. The Conference leaders paid scant respect
to the division of authority the Interim Government was based
upon, and usurped most of the powers, reserved for Hari Sing_lx
under the Ayangar scheme. The Conference leaders made fran.tlc
efforts to bypass the Maharaja and assume unrestricted authon.ty'
over the function of the government. They also sought to reorganise:
the balance of power and the property relations, the Dogras had
sustained, and replace them by instruments of authority and patterns

of property relations which were based on the division of commu- °

nity interests in the State. Drawing their main support from the
Muslims, who formed the majority of the population in the State,
the Conference leaders attempted to secure a wider political base
for their authority. Maharaja Hari Singh, however, refused to con-
tenance changes which deprived him of his power and privileges.
and sought to establish balance of power and interest helpful to
him in the Jong run. “Neither the Maharaja nor the leaders in the
Interim Government considered Ayangar scheme sound and the_re:-
fore, none of the two sides made any serious effort to evolve a spirit
of compromise. In fact the two sides in the dual government es-
poused radically divergent views and followed diametrically different
directions. The Conference leadership idealised complete transfer
of power to political instruments which were answerable to the
people, drastic reorganisation of the existing property relations, parti-
cularly in regard to the land tenures and a relatively wider role for
the Muslim majority in the State. The Maharaja, however, was not
prepared to reframe the existing instruments of social and political
control, without finding alternatives which were acceptable to him.
The dual government came to a tragic end.”!*

CONSTITUENT ASSEMBLY 13

Hari Singh complained to the Indian leaders about the high-han-
dedness of the Interim Government. Vallabhbhai Patel wrote several
letters to Sheikh Mohammad Abdullah seeking his cocperation in
easing the tension between the Mabaraja and the Interim Govern-
ment. He also requested Sheikh Mohammad Abdullah to confirm
the Rules of Business which had been formulated for the function
of the Interim Government in consultation with the Conference
leaders, but which had not been confirmed by the Interim Govern-
ment. Sheikh Mohammad Abdullah ignored the remonstrations Patel
‘made. Patel wrote to Nehru:

1 entirely agree with you that we should have a real first class
man to act as a sort of bridge between His Highness and Sheikh
Sahib. In fact, this problem of differences and tension between
the two has been worrying me very much. I have written several
letters to Sheikh Sahib about easing this tension and improving
telations, but I regret to say that I have had no reply. From all
accounts it appears that the arrangements regarding reserved
and non-reserved subjects to which Sheikh Sahib had agreed in
March last, are now being treated as a nullity and that the pre-
sence of the Maharaja and the existence of the reserved subjects
are both being ignored. Even the Private Department of the
Maharaja is being interfered with and action is being taken,
which while it might bring back a few stragglers, would alienate
the sympathies of the non-Muslims, who, whatever reasons there
may be, still seem to regard the Maharaja as a symbol of their
safety. I have impressed upon Sheikh Sahib as well as Bakhshi
the necessity of maintaining the prestige, the rights and privileges
of the Maharaja, but the manner in which the question of his
privy purse, jagirdars, and commandeering of office accommoda-
tion of his Private Department have been dealt with, has left on
my mind a painful impression.!$

.;il';‘,s_rinagar, the situation deteriorated rapidly and the Conference

leaders mounted a scathing attack on the Maharaja and called for
his abdication. Patel wrote to Nehru from Dehra Dun, where he
Wwas convalescing after his illness. By the time his letter was received
by Nehru, he was posted with a long communication from Sheikh
Mohammad Abdullah, which listed several charges against Maharaja

~ Hari Singh and which asked for his removal. Sheikh Mohammad
~ Abdullah wrote to Patel:
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I am, therefore, constrained to aver once again that the choice
is finally between the Maharaja and the people and if the choice
is not soon made, it might land us into very serious trouble both
militarily and politically. The only alternative is that His High-
ness should abdicate in favour of his son and that there should be
no reservation whatsoever in the administration of various sub-
jects under the Ministers. This is my considered opimion after
taking stock of the whole situation in the last seven months. I
have on a number of occasions apprised Pandit Ji, Mr. Gopala-
swamy Ayangar and other high-ranking officials of the Govern-
ment of India of this. Recently, I had a frank talk about this
with Raj Kumari Amrit Kaur. I am therefore giving my consi-
dered, decisive and final opinion in this behalf. It is now upto
the State’s Ministry and Pandit Ji to decide how this object can
be achieved. 6 %

The Indian leaders made frantic efforts to diffuse the crisis in the
State and resolve the differences between the Maharaja and the
Interim Government. After the Security Council adopted the
August 13 Resolution, which in principle repudiated the Indian stand
on the finality of the accession of the State to India and almost
foisted a plebiscite on Jammu and Kashmir, the Indian leaders
assumed caution in their dealings with the National Conference.
They were even frightened to antagonise the Conference leaders, who
they believed enjoyed the support of the Muslims in the State, and
would win for India, the plebiscite in the State, if and when it was
held. Towards the middle of August, Hari Singh was called to
Delhi for consultations. He had long parleys with Sardar Patel and
the other officers of the State’s Ministry. Nehru pulled the wires
from behind.

Hari Singh was finally pzrsuaded to accept a fresh formula for the
function of the“Interim Government, which the Indian leaders
believed would rémove the major irritants between him and the
Interim Govarament. The formula underlined:

(i) that tha control of the State troops would be transferred to
the Indian army;
(if) that the Maharaja would not interfere with the function of
the Interim Government and would not question its decision;
(iif) that the Maharaja would not oppose the administrative reor-
ganisation of the State Government nor would he oppose any
economic measures, the Interim Government would under-
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take; and

(#v) that the Interim Government would be allowed to exercise
powers with regard to the reserved subjeéts, except in regard
to the Maharaja and his family, the Maharaja’s estates, his
privy purse and the Private Department.!?

Hari Singh returned to Jammu, but the situation did not ease.
The Conference leaders complained that the Maharaja continued to
obstruct the functioning of the Interim Government, impede the re-
organisation of the administration of the State and prevent the intro-
duction of the economic reforms the Interim Government sought to
achieve. The Conference leaders further expressed their disappointment
with the arrangements which were made for the State army. They desir-
ed to reorganise the State army, and after having opened it to fresh
recruitment, build it into an effective advance flank of the Interim
Government. An idea of the outlook of the Conference leaders about
the future of the State army can be had from the observations Sheikh
Mohammad Abdullah made on the question of State army, in a letter
he wrote to.Sardar Patel in October 1948. He wrote :!8

It wi_ll not be quite the whole truth to say that the question of the
administration of the Army has been settled. Even such settle-
rf:eyt as has been arrived at, which took full six months to mate-
nalfsc, has not so far been implemented in its entirety. With the
taking over of the State forces by the Indian Government it was
agreed that steps would be taken to reorganise and rebuild our
Army so that when the present emergency is over and Indian
Forces. are withdrawn, the State will be left with a properly
organised army of its own to fall back upon. This request was
r'nndc as early as March last and has been repeated several times
since. During my discussion of the matter with Shri Gopalaswamy
Ayaflgar and Mr. (V.P.) Menon at New Delhi on 20 and 21 June
last 1t was agreed between us that an Indian Army Officer will be
appointed to reorganise the State forces. Nothing, however, has
been done in that direction so far to my knowledge. ;

MahT:;Pronm.mgemcnts of the. Conference leaders on the removal of
g rJa ‘f.{an Singh and .thexr_ demand for his abdication, evoked
ot eac.txox? from the Hindus m' the Jammu province and a wide-
iy ngl!:ltlon broke out against the Interim Government in the
! Province. The Conference leaders came down upon the agita-
tion with a heavy hand and charged the Maharaja of having incited
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the trouble. Thsy introduced a new element in their strife with the
Maharaja and called for the abolition of the institution of Dogra
monarchy. In February 1949, the Indian leaders decided to advise
Hari Singh to leave the State for some time.

Hari Singh was called to Delhi in the last week of April. On April
29, 1949, he was told by Sardar Patel at his residence, where the
Maharaja and Maharani Tara Devi had come to meet Patel, that
the Government of India desired him to leave the State for some
time and hand over his charge to his son Yuvraj Karan Singh. ‘“‘Both
of them,” Patel wrote to Nehru, “were visibly taken aback by this
proposal, and I could notice that there was a sense of shock and
bewilderment at the end of my discussion with them on 29 April.”®
Hari Singh, bitter at the treatment he had received, accepted the
proposal Patel made. He wrote to Patel, ““The contrast naturally
fills me with poignant feelings. However, once again putting my
complete trust in your judgement and benevolent intentions towards
us, I might be prepared to fall in with your wishes and to absent
myself from the State for a period of three or four months in consi-
deration of the fact as emphasised by you, namely, complications
created by the reference to the United Nations Organisation and the
plebiscite issue.”?

Maharaja Hari Singh never returned home. He lived in Bombay, a
lonely and forlorn man, till he breathed his last on April 26, 1961.

Article 370

At the time Maharaja Hari Singh was advised to leave the State,
the Constitution of India was in the final stages of its completion. No
decision was taken, either by the Indian leaders or the State leaders,
about the position the State would be accorded in the Indian Consitu-
tional system. The Government of India and the leaders of the
National Conference, had repeatedly stated that Jammu and
Kashmir would be secured a special position in the Indian Constitu-
tional system, transitionally, till normalcy was restored in the State.
The State was still unrepresented in the Constituent Assembly of India
and the members from the State were yet to be nominated. While
Hari Singh was still in the State, the Indian leaders invited the Con-
ference leaders to Delhi to finalise the Constitutional position the
State would have in the Union of India. A meeting of the leaders of
the Indian Government and the Conference leaders, in which both
Nehru and Sheikh Mohammad Abdullah participated, was held in
Delhi in May 1949.2! A number of issues which included the
application of the Constitution of India to the State, the division of
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powers between the Government of India and the Government of the
State, the institution of a separate Constituent Assembly for the State
and the location of residuary powers came up for discussion in the
co.nt:erence. The Conference leaders expressed their preference for a
minimal application of the Constitution of India to the State, division
of powers corresponding to the delegation of authority envisaged by
the Instrument of Accession, the abolition of the hereditary rule of
the Dogras, the institution of a separate Constituent Assembly in the
State and th= formulation of a separate Constitution for the Govern-
ment of Jammu and Kashmir. The [ndian leaders, who had the taste
of the temper of ths Conference leaders were flustered at the pro-
posa!s the Coafzrence leaders made and though they agreed to leave
a wider margin of authority to the State Government including the
residuary powers and to accept the abolition of the Dogra rule and
the institution of a separate Constitution for the government of the
State, they insisted upon the application of the Constitution of India
to _the SFate with regard to the territorial jurisdiction of the Union of
India, citizenship, fundamental rights, Directive Principles, the powers
of the Supreme Court, th: Government of India, the elections and the

emel;igency powers. An agreement was finally reached which envi-
saged:

(i) the future of the dynastic rule of the Dogras would be deter-
mined by the Constituent Assembly of the State;

(ii) the State would have a separate Constitution;

(iii) a Constituent Assembly would be instituted in the State on
the basis of universal adult franchise;

(iv) provisions of the Constitution of India with regard to citizen-
ship, Fundamental Rights, and Directive Principles of State
Policy would be uniformly applicable to the State;

(v) the division of powers between the Government of India and
the State would be governed by the provisions of the Instru-
ment of Accession;

(vi) the Constituent Assembly of the State would be empowered

£ to determine which other powers would be transferred to the

) Government of India;

(vii) the administrative and operational control of the State
armies would be taken over by the Government of India.??

The apreement was shortlived as the National Conference leaders
resiled from their commitments immediately they returned to Srinagar.
The issues came to a head when Gopalaswamy Ayangar drew up the
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draft proposals for the constitutional position of the State and sent
those to the Conference leaders for their consideration and approval.
The draft proposals were based on the principles which had been
agreed at Delhi in May. The draft proposals underlined that g

(i) the provisions of the Constitution of India with regard to
the government of the States which bed acceded to India
would not apply to Jammu and Kashm r and the State would
have a separate Constitution;

(i) a Constituent Assembly would be convened in the Staic
which would formalise the Constitution of the State;

(iii) provisions of the Constitution of India with regard to the ter-
ritorial jurisdiction of the Union of India, citizenship, Funda-
mental Rights and the Directive Principles of State Policy
would apply to the State;

(iv) other provisions of the Constituticn of India would apply to
the State, by an order of the President of India issued in
concurrence with the Government of the State;

(v) the Government of India would have the power to legislate
on the subjects in the Union List and the Concurrent List of
the Seventh Schedule of the Constitution of India which
the President of India would declare, in concurrence with the
Government of the State, to correspond to the matters speci-
fied in the Instrument of Accession;

(vi) the President of India would be empowered to amend or
repeal the Constitutional provisions incorporated for Jammu
and Kashmir State in the Constitution of India, on the
recommendations of the Constituent Assembly of the State.

After a short spell of silence and close door deliberations, the
National Conference leadership placed the draft proposals betore the
Working Committee of the Conference. A number of other Con-
ference leaders were specifically invited to attend the meeting of the
Working Committee. The Working Committee turned down the
draft proposals.

Sheikh Mohammad Abdullah sent an alternative draft to Ayangar
which envisaged the application of the provisions of the Constitution
of India which corresponded to the subjects which had been trans-
ferred to the Indian Government by virtue of the Instrument of Acces-
sion. The main purpose of the communication which Sheikh Abdullah
sent to Ayangar, was to convey to the Constituent Assembly that the
National Conference did not accept the inclusion of the Jammu and
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Kashmir State in the constitutional structure of India.2¢

The constitutional relations between the State and India had two
aspects: first, the placzment of the State in the constitutional struc-
ture, the Constitution of India laid down, and second, the division of
powers between the State Goverament and the Government of India
The Indian leaders agreed to accept a modified design of the division‘
of powers between the Central Government and the Jammu and
Kashmir State. They were also prepared to provide safeguards for
the State Subject rules which secured special rights and privileges to
the people of the State. But the Indian leaders did not entertain any
doubfs about the inclusion of the State in the broad framework of the
consptutional relationships the  Constitution of India embodied
Obviously, the placement of the State within the Indian oonstitutionai
structure did not effect the autonomy of the State. Nehru and the
ot.her Indian leaders believed that the State could safely be brought
within the territorial jurisdiction of the Indian Union, and subjected
the general imperatives, the Constitution of India envisaged. The
ln.dlan leaders also believed that the people of the State could be ad-
mitted to the citizenship of India and the fundamental rightsand related
guarantees the Constitution of India provided subjecttothe condition
that the State Subject rules were not adversely affected. The National
Conference leaders harboured completely different views and refused
to accept the placement of the State in the Indian constitutional
structure. They also refused to accept any division of powers, what-
soever its nature, between the Government of India and the Govern-
ment .of the State, except the delegation of powers effected in
accordance with the Instrument of Accession. The Conference
feaders clarified their stand as they informed the Government of
India, that the State had acceded to the Dominion of India, only in
Tespect of the subjects specified in the Instrument of Accession i.e
the foreign affairs, defence and communication. They claimed thz;;
the State had executed limited accession to the Indian Dominion,

. leaving the factum of sovereignty in the State. The Conference

leaders, in effect, sought to identify the accession of the State with
the delegation of powers undertaken by virtue of the Instrument of
Accession, and therefore, claim a separate identity for the State which
would not form a part of the basic structure the Constitution of
India embodied.? In view of the dispute with Pakistan the stand
taken by the Conference Jeaders had many sinister forebodings.
Gopalaswamy Ayangar, with a view to reduce the application
of the Constitution of India to the State, drew up fresh proposals
and agreed to omit the application of the constitutional provisions
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i o fundamental rights and the Directive Prin.ciples-of
vSvtlz:ltle ;’eogl?cr;l f:om the provisions of the Constitu}ion of India wh}ch
were sought to be extended to the State.28 To his utter consternation
the Conference leaders refused to accept the fresh proposals as we‘ll.
1t is difficult to appreciate the reasons which 1e§l Ayangar to modify
his stand on issues which were of fundamental importance. Perhaps
he laboured under the impression that the Conference leaders were
genuinely anxious to secure the State Subject. rules and the land
teforms against the probable effect of the extension of the fundamental
rights. Ayangar was also unmindful of the harm the fateful ch?réﬁe
of deleting the fundamental rights, would do to't}.le peop'le of the
State among them particularly the regional and religious mmomu:i
Ina vain bid to placate the Conference lcadel:s, Ayangar also_turn
nis back on the severe reaction which was .W1despread, particularly
ia Jammu, against the unrestricted authority the State Government

¥ 27
““'l‘:‘lhs:dl.ndian leaders finally relented aqd Go?alaswamy Ayangt:r
drew up fresh proposals in conspltation with Mirza Afzal Beg, le
Revenue Minister in the State Government. The draft proposa ;
were based on the lines suggested by the Conferer.xce leaders an
none of the provisions of the Constitutiqn of India, except _thc{se
embodied in Article 1 and Schedule I, ylnch defined the territoriak
jarisdiction of India, werc made applicab!e to 'the Jaxpmu a'nd
Kasamir State. The draft provisions were mcorpor.ated in Article
306-A, which after having been adopted by t!le Consnt_ueut Assembly,
was renumbered Article 370 of the Constitution of India.
The Constitution of India was finalised on November 26,. 19.49.

It was brought into force on January 26, 1950. T_hc Constitution

was not made applicablé to the Jammu and Knshm.n' State except

in respect of Article 1 aud Article 370. The Article deﬁ.nedthc
territorial jurisdiction of India and the Jammu and Kashmir State
was included in the territories, listed in the Schedule I of the Cons-
titution of India. The territories of Jammu and Kashmir State w'enc
defined to include territories which formed the Sta?es at th'e time
the Instrument of Accession was signed by Maharaja Han Singh on

October 25, 1917.28 i s =

Article 370 envisaged four major sets of constitutional provisions
which provided for the institution of a Constituent }.\sscmbly of the

State and a separate Constitution for the State; division of powers

between the Unioti ‘Government and the Government of t!zeState;

the modification of the operation of the provisions of Aricle 370

and the amendment ana abrogation of Article 370. In accordance
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with clause 1(a) of Article 370, Article 238 of the Constitution of
India was saved application in regard to Jammu and Kashmir and
the provision of the Constitution of India in regard to the government
of the States was not made applicable to the State. Clause 2 of
Article 370 envisaged provisions for the convocation of a Constituent
Assembly “for the purpose of framing the Constitution of the
State.”

Clause 1(b) of Article 370 laid down the scheme of the division of
powers between the Union Government and the State. The Parlia-
ment of India was empowered to make laws for the State in regard
to such matters in the Union List and the Concurrent List, which in
consultation with the Government of the State, were declared by
the President of India to correspond to matters transferred to the
Government of India by virtue of the Instrument of Accession. The
Parliament was alsc empowered to legislate in regard to such other
matters in the Union List and the Concurrent List as the President
of India would specify, by order, issued in concurrence with the
Government of the State. The Government of the State was cons-
trued to mean the person being recognised by the President of India
as the Maharaja of Jammu arnd Kashmir acting on theé advice of
the Council of Ministers for the time being in office under the pro-
clamation dated 5 March, 1948.

In accordance with clause 1(d) of Article 370, powers were vested
with the President of India, to extend the application of the provi-
sions of the Constitution of India to the State, by an order with or
without modifications and amendments. Such an order was to be
issued by the President in consultation with the Government of the
State in case it related to the matters specified in the Instrument of
Accession. In case such an order related to the other provisioms of
the Constitution of India, such an order was to be issued by the
President with the concurrence of the Government of the State.

The concurrence of the State Government in relation to the
extension of the provisions of the Constitution of India to the Siate
and the extension of the powers of the Parliament to legislate in
regard to the State, was to be placed before the Constituent Assem-
bly. when it was convened, if such concurrence was given before
the institution of the Assembly. The concurrence of the Government
Wwas to be placed by the Assembly ‘“for such decision as it may
take thereon.” Evidently, the Constituent Assembly was vested with
power to take a decision on the concurrence of the State Govern-
ment, and not on the order issued by the President with such con-
Currence. The Assembly was empowered to call into question the
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concurrence of the State Government and not the order of the
President. The order issued by the President was not, therefore,
subject to the decision of the Assembly. Any decision of the Assembly
which repudiated the concurrence the State Government had given,
ceased to have effect after the concurrence was repudiated and did
prejudice any order the President had issued. -

Clause 3 of Article 370, vested in the President of India, powers
to declare by a public notification that the provisions of Article 370
would cease to be operative or would be operative with such excep-
tions and modifications which he would specify. All such notifications
were to be issued by the President on the recommendation of the
Constituent Assembly. It is evident that neither the President nor
the Constituent Assembly was vested with the power to amend or
abrogate the provisions of Article 370 and remove it from the
statute book. The Constituent Assembly and the President of India
were only empowered to terminate or modify the operation of
Article 370.

The power to amend or repeal Article 370, was obviously vested
with the Parliament of India which enjoyed the plenary powers to
amend the Constitution of India and repeal any of its provisions.
Article 370 did not incorporate any provisicns which imposed a
limitation on the powers of the Parliament to amend its provisions
or repeal them. It did not vest any Ppowers in the Constituent
Assembly of the State in regard to the amendment or repeal of
Article 370. Article 370, therefore, fell within the ambit of the Cons-
titutive powers of the Parliament to amend the Constitution of India
or repeal its provisions. The constituent power of the Parliament
could only be restricted by an instrument which the Constituent
Assembly of India created. The Constituent Assembly of India did
not create amy instrument which imposed a limitation on the powers
of the Parliament of India to amend Article 370 or repeal its provi-
sions. Evenif any such instruments had been created by the Consti-
tuent Assembly of India, they would have the same sacrosanctity
which all other instruments created by the Constituent Assembly
possessed and would, therefore, be subject to the powers of the

Parliament to the same extent the other provisions of the Constitution -

of India were. The Parliament of India could abolish all such ins-
truments along with the provisions of the Constitution they protected.
Article 370, therefore, envisaged:

(i) that the President of India was not vested with any powers 1o
amend or repeal the provisions of Article 370;

CONSTITUENT ASSEMBLY 23

(ii) that the Constituent Assembly of Jammu and Kashmir was
not vested with any powers to initiate or recommend repeal
or amendment of Article 370;

(iii) that the powers to amend or repeal the Coastitution of India
rested with the Parliament of India; and

(iv) that any instrumznts created by any authority in India
which restricted the powers of the Parliament of India to
amend or repeal Article 370, were redundant and void.

On November 25, 1949, Yuvraj Karan Singh, ordered by a pro-
clamation, that the Constitution of India would govern the relations
between the State and Unien of India. .According to the proclama«
tion, the Constitution of India, superseded and abrogated all other
constitutional provisions in force in the State which were inconsistent

v:vith the Constitution of India. The Constitution of India was brought
into force on January 1, 1950.

The Constituent Assembly

On 1 May 1951, Yuvraj Karan Singh issued a proclamation and
ord'ered the convening of the Constituent Assembly in the Stats, for
which the State Government had been reserved the powers by virtue

of Article 370 of the Constitution of India. The proclamation inrer
alia stipulated: :

(i) A Constituent Assembly consisting of representatives of the
people , elected on the basis of the adult franchise shall be
constituted forthwith for the purpose of framing a Consti-
tution for the State of Jammu and Kashmir;

(ii) For the purpose of the said elections the State shall be divid-
Fd into a number of territorial constituencies each contain-
ing a population of 40,000 or as near thereto as possible,
and each electing one member -A Delimitation Committee
s]:al!be set up by the Government to make recommenda-
tions regarding the number of constituencies. and the limits
of each constituency;

(iti) Elections to the Constituent Assembly shall be on the basis
of adult franchise, that is to say, every person who is a State
subject of any class, is not less than twenty-one years in age
on the first day of March, has been a resident in the cons-
tituency for such period as may be prescribed bv the rules,
shall be entitled to register in the electoral rolls of that
coustituency, provided that any person who is of unsound
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mind or has been so declared by a competent court, shall
be disqualified for registration;

(iv) The vote at the election shall be direct and by secret
ballot.?

The elections to the Constituent Assembly were held on 15
October 1951. Seventy-three of the seventy-five members of the
Assembly, all nominees of the National Conference, were returned
unopposed. Most of the candidates, other than the National Con-
ference candidates, who filed their nominations for election, with-
drew from the contest. Nomination papers of a large number of
candidates were rejected in the process of scrutiny. The remaining
two seats, which were contested from two constitvencies in the
Jammu province, were annexed by the National Conference after the
Praja Parishad announced its decision to boycott the elections.
The Constituent Assembly was inaugurated by Sheikh’ Mohammad
Abdullah on 5 November 1951. In his inaugural address the Sheikh
made many interesting observations. He declared that the Consti-
tuent Assembly was a sovereign body and drew its powers from the
people of the State. *“You are the sovereign authority in this State
of Jammu and Kashmir”, Sheikh Mohmmad Abdullah said. “What
you decide has the irrevocable force of law. The basic principle of
sovercignty of the nations, embodied ably in the American and
French Constitutions, is once again given shape in your midst.

1 shall quote from famous words of Article 3 of the French Consti- |

tution of 1791 : “The source of all authority resides fundamentally
in the nation. . .. sovereignty is one and indivisible; inalienable and
imprescriptable. It belongs to the nation.”’

Sheikh Mohammad Abdullah enumerated the basic tasks which
he stated, the Constituent Assembly had to address itself to ‘“‘one
great task before the Assembly”, Sheikh Mohammad Abdullah said,
«will be to devise a Constitution for the further generation of the
country.” The second major issue, the Constituent Assembly would
be required to decide, was the future of the ruling dynasty. “Your
decision,” Sheikh Mohammad Abdullah addressed the members of
the Constituent Assembly, ““will have to be taken with urgency and
wisdom for on that decision rests the futurc form and character of
the State.” Another major issue the Constituent Assembly would be
called upon to decide was with regard to the payment of compensa-
tion for land, which had been taken away from the landowners and
transferred to the tillers of the soil.

The most vital issue, Sheikh Mohammad Abdullah underlined

S

3

o

G i

R Rk

CONSTITUENT ASSEMBLY 25

for the consideration of the Constituent Assembly, was the accession
of the State. ‘‘Finally,” Sheikh Mohammad Abdullah observed, “this
Assembly will, after full consideration of the three alternatives, that I
shal state later, declare its reasoned conclusions regarding accession.”
Unfolding the three alternatives Sheikh Mohammad Abdullah observ-
ed, “The Cabinet Mission has provided for three courses which may
be followed by the Indian States when determining future affiliations.
A State can either accede to India oraccede to Pakistan, but failing
to do either, it still can claim the right to remain independent. These
three alternatives are naturally open to our State.”” Sheikh
Mohammad Abdullah continued, “‘while the intention of the British
Government was to secure the privileges of the Princes, the represen-
tatives of the peoplc must have the primary consideration of promot-
ing the greatest good of the common people. Whatever steps they
take must contribute to the growth of a democratic social order
wherein all invidious distinctions between groups and creeds are
absent. Judged by this supreme consideration, what are the advan-
tages and disadvantages of our State’s accession to either India or
Pakistan, or having independent status?”’ Sheikh Mohammad
Abdullah concluded, “I have now put the pros and cons of the three
alternatives before you. It should not be difficult for men of discrimi-
nation and patriotism gathered in this Assembly to weigh all these in
the scales of our national good and pronounce that the true well-
being of thg country lies in the future.”’3!

The inaugural statement delivered by Sheikh Mohammad Abdullah
to the Constituent Assembly of the State was received with conster-
nation both inside and outside the State. The address raised a
number of questions of fundamental political significance. Where-
from did the Constituent Assembly derive its power? How could the
Constituert Assembly assume powers to vote on accession, to India
or to Pakistan or vote for independence ? Could the Centituent
Assembly supersede the Indian Independence Act and the provisions
it envisaged for the Indian States and the act of accession of the
Jammu and Kashmir State to the Indian Dominion performed by
Maharaja Hari Singh? Could it also supersede the provisions of
Article I of the Constitution of India which brought the State within
the territorial jurisdiction of the Union of India; Article 370 of the
Constitution of India which provided for the comvocation of the
Constituent Assembly in the State and delimited its powers and
finally the proclamation of Yuvraj Karan Singh, ordering the institu-
tion of the Constituent Assembly by virtue of the powers vested in
him by the Constitution of India? Who empowered the Constituent



26 STATE GOVERNMENT AND POLITICS

Assembly to assume positions which the Cabinet Mission proposed
in 1946, and how was the Constituent Assembly authorised to pre-
sume that the proposals made by the Cabinet Mission, survived the
partition of India? Was the Constituent Assembly of the State,
expressly or implied vested with any separate and independent charge
by the people of the State, who were constituted into an inseparable
part of India by virtue of the accession of the State to the Indian
Dominion, in October 19477

The inaugural address delivered by Sheikh Mohammad Abdullah
was actually a frank confession of the burdens the National Con-

ference leadership carried. Sheikh Mohammad Abdullah spelt out in
unmistakable terms:

(7) that the Constituent Assembly was vested with a separate
charge which was not derived from the State of India;

(ii) that Yuvraj Karan Singh was vested with power, indepen-
dent of the Constitution of India, to convene the Constituent
Assembly of the State;

(iif) that after the Constituent Assembly was convened, the
powers vested in the Yuvraj were assumed by the Constituent
Assembly; !

(iv) that the Constituent Assembly was a creation of the Cabinet
Mission plan and did not take cognizance of the Indiam
Independence Act of 1947, and the Accession of the State to
India by Maharaja Hari Singh;

(v) that the Constituent Assembly accepted only the Cabinet
Mission proposals and would, therefore, enforce its right to
choose options provided by the Cabinet Mission; and

(vi) that the Constituent Assembly had the right to accede to
India, accede to Pakistan or assume independence.

The leadership of the National Conference evidently sought to
subject the accession of the State to India, to the vote of the Consti-
tuent Assembly. The Conference went a step further and sought to
secure the Constituent Assembly the powers to repudiate the accession
of the State to India. vote in favour of accession to Pakistan or the
independence of the State. The Government of India realised
the dangers the position taken by the Conference leaders was
fraught with, and lost no time to assert that the acccssion of the
State to Indis was irrevocably accomplished in 1947, when Maharaja
Hari Singh had signed the Instrument of Accession to India and the
Constituent Assembly of the State was vested with no power

accepr to affirm the accession of the State to India and no separate
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charge other than the Constituent Assembly of India had empowered
it to exercise. The Government of India was already subject to heavy
pressure in the Security Council where Great Britain and the United
States of America had thrown their weight with Pakistan to seek the
annulment of accession of the State to India. Pakistan bad refused to
accept the institution of the Constituent Assembly in the State and
rejected the claims of the Assembly to determine the finality of
accession. India was caught in a difficult position, it had permitted
the institution of the Assembly, but any recognition of the claims the
Assembly made to determine the disposition of the State was bound
to undermine the accession of the State to India. This was the stress,
which ultimately convinced Nehru that the commitments the
Government of India had made in the Security Council with regard
to the finalisation of the future disposition of the State, deserved to
be withdrawn. This was also the time, when Nehru, who had him-
self handled the issues with the National Conference and the
Government of Kashmir, decided to secure the placement of the
State in the Indian Constitutional structure, delimit the function and
authority of the Constituent Assembly and finalise with the Confer-
ence leaders the basis on which the future constitutional organisation
of the State would be evolved. The Conference leaders hurried to
give assurances that the National Conference supported the accession
of the State to India, which they claimed was an act of faith in the
ultimate unyy of India, the secular content of the Indian political
organisation and the identity of ideological basis of the national
movement in India and in the Jammu and Kashmir State. However,
Conference leaders, were not prepared to abandon the claims to an
independent charge they sought for the Constituent Assembly of the
State. They were also not ready to accept the placement of the State
in the Indian constitutional structure. They also opposed to accept
any criteria, laid down in collaboration with the Government of
Tndia, to delimit the powers of the Constituent Assembly or formu-
late principle for the evolution of the Constitution of India.

On 7 November 1951, the Constituent Assembly, set up two
committees, the Basic Principles Committee and the Advisory Commit-
tee on Fundamental Rights and Citizenship. Sheikh Mohammad
Abdullah was elected the chairman of both the committees. Besides
the two committees, a Drafting Committee was also constituted by
the Constituent Assembly and Mirza Afzal Beg was elected its chair-
man. The Basic Principles Committce was charged with the task of”
formulating principles on which the Constitution of the State would
be founded.
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Constitution Amendment Act, 1951

While the preparations were going on for the convocation of the
Constituent Assembly, Yuvraj Karan Singh ordered, by a proclama-
tion, drastic amendments in the Constituvion Act of 1939. The Amend-
ment Act aimed to bring the Constitution Act of 1939 “in accord
with the spirit of the proclamations dated 5th March 1951, and the
changes brought about in the actual governance of the State.”’32 The
Amendment Act was promulgated by Karan Singh in exercise of
inherent powers the Ruler of the State was reserved under the Consti-
tution Act of 1939.

The Amendment Act provided for the appointment of a Council
of Ministers to aid and advise the Ruler in the exercise of his powers.
‘The Council was to be constituted of the Prime Minister and such
other ministers as were appointed by the ruler on the advice of the
Prime Minister. The Prime Minister was to be appointed by the Ruler
and was to preside over the Council. The other members of the
Council were also tc be appointed by the Ruler, but on the advice of
the Prime Minister. Provisions were made by the Amendment Act for
the appointment of the Deputy Ministers who were to be appointed
by the Ruler from among the members of the Legislative Assembly of
the State. The powers vested by the Constitution Act of 1939, in the
Prime Minister of the State, to make rules for the business of the
Council of Ministers with the approval of the Ruler, were dissolved
and the Council was empowered to make rules with regard to the
transaction of its business.33

An express stipulation was included by the Amendment Act in the
Constitution Act of 1939, and the advice of the Council of Ministers
was made mandatory for the Ruler, to follow in the exercise of his
powers. In accordance with the Amendment Act, the Ruler was
required to act on the advice of the Council of Ministers in the exer-
cise of all matters, except those enumerated in the List I of the
Seventh Schedule of the Constitution of India, with respect 1o which
the Parliament of India was vested with powers to legislate in regard
to the State. The inherent powers vested in the Ruler, and the prero-
gatives enjoyed by him under Section 3 of the Constitution Act of
1939, were, however, not dissolved and left intact. The Prime Minis-
ter and the other Ministers in the Council of Ministers were to be
collectively responsible to the Legislative Assembly.3¢

Provisions of the Constitution Act of 1939 with regard to the
Praja Sabha were repealed and the Praja Sabha was abolished. In
accordance with the provisions of the Amendment Act, the Consti-
tuent Assembly, to be convened under the proclamation made by
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Yuvraj Karan Singh, dated April 20, 1951, was to function as the
Legislative Assembly of the State till provisions were made for the
institution of a Legislative Assembly in the State. The Legislative
Assembly was empowered to make rules and standing orders to
regulate its own business and until such rules were made, the business
of the Assembly was to be conducted in accordance with the rules
and standing orders, which regulated the procedure and the conduct
of the business of the Praja Sabha.

The Legislative Assembly was to be presided over by a Speaker,
who was to be elected by the Assembly. In the absence of the Speak-
er, the Assembly was to be presided ower by the Deputy Speaker
who was also to be elected by the Legislative Assembly. The Speaker
and the Deputy Speaker were empowered to exercise powers which
the President of the Praja Sebha exercised.

The Legislative Assembly was empowered to legislate on all
matters and subjects, except those which were transferred to the
Union Government by virtue of List I of the Seventh Schedule of the
Constitution of India. The division of powers between the residuary
powers and.non-residuary powers envisaged by the Constitution Act
of 1939, were abolished.3s

The Legislative Assembly was vested with wide control over the
finances of the State.36 Modifications were introduced in the division
of the “‘Expenditurc Charged upon the Revenues of the State” and
the ““Expenditure proposed to be met from the revenues of the State”,
envisaged by the Constitution Act of 1939, and the ““Expenditure
charged upon the revenue of the State’’ was redefined to include:

(i) allowances of the Ruler and the other expenditure relating to
his office;

(ii) debt charges, sinking fund charges and other expenditures
relating to raising of loans and service and redemption of
debt;

(iii) salaries and the allowances of the judges of the High Court
and the members of the Board of Judicial Advisers;

(iv) expenditure relating to the Constituent Assembly;

(v) expenditure incurred to satisfy any judgement, decree or
* award of any court or arbitral tribunal; and

(vi) any other expenditure which was declared by law or by the
Legislative Assembly to be charged upon the revenues of the
State.

The “expenditure propcsed to be met from thé revenues of the
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State’ was subject to the vote of the Legislative Assembly. The
Council of Ministers was empowered to authorise expenditure, but
the action of Council was subject to the final approval of the Assem-
bly. The “Expenditure charged upon the revenues of the State’” was
not subject to the vote of the Assembly. However, the Assembly was
empowered to discuss the demands for any such expenditures. The
powers, which the Ruler was reserved under the Constitution Act of
1939, to over-ride the decision of the Assembly un votable demands,
were abolished. All other restrictions which the Constitution Act of
1939, placed on the competence of the Assembly in regard to finan-
cial matters and appropriation of funds, were also abolished.

Sadar-i-Riyasat

Shortly after the Constituent Assembly was instituted, the National
Conference leaders decided to abolish the hereditary rule of the Dogra
dynasty. The Basic Principles Committee of the Constituent Assembly
was called upon to maks a report on the future of the hereditary rule
of the Dogras and the feasibility of the replacement of the Regency
of Yuvraj Karan Singh by a chief executive which would be elected
by the people. The Basic Principles Committee submitted an Interim
Report to the Constituent Assembly on 10 June 1952. The Commit-
tee recommended the termination of the Dogra rule and the institu-
tion of a chief executive who would be elected by the people of the
State. The report stipulated:

1t is the considered view of the Committee that sovereignty does
and must reside in the people and that all power and authority
must flow from the expression of their free will. The State and
its Head, respectively symbolise this sovereignty and its centre of
gravity. The Head of the State represents the authority vested in
him by the people for the maintenance of their rights. The pro-
motion of this vital principle of constitutional progress makes it
imperative that this symbol of State power should be subject to
the vote of the people. The Committee, therefore, strongly feels
that consistent with the democratic aspirations of the people of
the State, the office of the Head of the State should be based
upon the elective principles and not upon the principle of heridity.
This would afford opportunities to all citizens to rise to the highest
point of authority and position, with the support and confidence
of the people. The spirit of equality and fraternity required by
democracy, demands that in no sphere of state activity should a
citizen be debarred from participating in the progress of his
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country and the advancement of his ideas. It is clear that the here-
ditary principle n the appointment to any office of power curtails
th? peoples’ choice and to that extent, restricts their right to elect
suitable person o outstanding merit and personal qualities to that
position. The process of democratisation will not be complete till
the highest office of the State is thrown open to the humblest of
the land and in this manner, the Head of the State will be reposi-
tory of the unbound respect, confidence and esteem of the people.

In view of these considerations the Committee feels that there must
‘Pe a senee of finality about the decision in regard to this fundamental
issue. Accordingly, the Committee recommends that :

(@) the form of the future Constitution of Jammu and Kashmir
shall be wholly democratic;

(b) the institution of hereditary rulership shall be wholly demo-
~ratic;

(c) the office of the Head of the State shall be elective.3’

The Interim Report of the Basic Principles Committee was adopted
by the Constituent Assembly on 12th Jume 1952. Durga Prasad
Dhar, a Deputy Minister in the State Government, moved a resolution
which called upon the Drafting Committee of the Assembly to
Prepare appropriate proposals for the implementation of the recom-
mendations of the Basic Principles Committee. The resolution of
the Assembly stipulated:

This Assembly resolves that the recommendation: contained in
the Interim Report of the Basic Principles Committee, as adopted
by the Assembly, be implemented and that for this purpose the
Drafting Committee be directed to place before this Assembly
appropriate proposals in the form of resolution or otherwise,

within 2 period of one month from the date of passing of this
resolution.’®

The decision of the Conference leaders to end the Dogra rule and
replace-the Ruler by a chief executive, presumably elected by the
people of the State, created a sharp reaction both inside the State
and in the rest of the country. Differences had already set in between
the Government of India and the Conference leaders, on major
political issues, including the plemary powers of the Constituent
Assembly, the extension of further provisions of the Constitution of
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India to the State and placement of the State in the federal organisa-
tion of India. The Government of India, had on more than one .ogca-
sion, expressed its preference for.a wider extension of the provisions
of the Constitution of India to the State, particularly in respect of
citizenship, fundamental rights, jurisdiction of the Supreme Court .of
India, powers of the Indian President pertaining Y:o emergencies
arising out of war and threats of war and internal disturbance, the
elections, audits and account and the division of powers between th'e
Union Government and the Government of the State. The consti-
tutional changes proposed by the Constituent Ass.cmbly of the State
brought the issues to a head. The Government mfor.med the Co.n-
ference leaders that it would be necessary to review the entire
structure of constitutional relations between the State and the Union
of India before the changes proposed by the Constituent Assembly
could be considered. Nehru stated in the Parliament:

Now this portion might well have lasted some time longer, .bnt
for the fact that the Constituent Assembly of Kashmir came u{to
existence and came into existence with our goodwill an.d v.mh
our consent. Now it is sitting down to draw up its Constitution.
When it is drawing up its Constitution, it has to be in some pre-
cise terms; it cannot be fluid. Therefore, the question arose that
nothing should be done by the Constituent Assembly of the
Jammu and Kashmir State which does not fit in with our Cons-~
titution, which in no sense is contrary to it or conflicts with any
rart of it. That is why this question arose to consider.3®

In July 1952, a month after the report of the Basic Principles Com-
mittee was presented to the Constituent Assembly, the Governmer_lt
of India convened a high power confercnce between the State leaders
and the representatives of the Government. Sheikh Mohammad
Abdullah and Pandit Nehru also joined the deliberations of the con-
ference. The conference was convened in Delhi and deliberated upon
the principles the Conference leaders postul:ged as well as the sug-
gestions for the readjustment of the relations between the Govern-
ment of India and the Jammu and Kashmir State. An agreement,
later known as the Delhi Agreement was finally arrived at between
the representatives of the Government of India and the leaders of
the State. It was agreed upon that dynastic rule of the Dogra
Mabharajas would be abolished and the State would be headcd by a
Head of the State, who wou'd be elected for a fixed term,.by the
Legislative Assembly of the State and recrgnised by the President of

Iy
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India. An agreement was reached regarding the broad principles on
which the proposed constitutional organisation of the State would
be based. An understanding was also reached regarding the exten-
sion of the Constitution of India pertaining to citizenship, funda-
mental rights, original jurisdiction of the Supreme Court’ and the divi-
sion of powers between the State Government and the Government
of India. It was agreed that the Constituent Assembly of the State
would make recommendations to the President of India to order
necessary modifications in the application of the various provisions of
the Constitution of India to the State 40

On August 11, 1952, Sheikh Mohammad Abdullah ‘placed the
Delhi Agreement before the Constituent Assembly and made a long
statement on the stipulations of the agreement. An inconclusive
debate followed. On August 19, 1952, the Drafting Committee of
the Constituent Assembly presented its report to the Constituent
Assembly. In the report of the Drafting Committee, Mirza Afzal
Beg made an interesting observation: :

This Assembly unanimously adopted the recommendations con-
tained in the Interim Report of the Basic Principles Committee
with regard to the future Headship of the State on the 12th June
1952, and directed the Drafting Committee to place before this
House appropriate proposals in this behalf within a period of one
month. As it was necessary to have corresponding adjustments
made in the Indian Constitution, it became essential to have con-
sultations with the Government of India on this subject. There-
fore, a delegation headed by the undersigned, the Chairman of
the Drafting Committee, was deputed to Delhi for this purpose.

During the course of consultations certain other matters cropped
up besides the question of the future Headship of the State. All
these matters and the agreements arrived at between the Govern-
ment of India and the representatives of the Kashmir Government
have been placed before this House in a statement made by the
leader of the House and have been approved by this Assembly.

The report of the Drafting Committee was unanimously approved
by the Constituent Assembly. The Assembly adonted the resolution
appended to the Report of the Drafting Committee, which laid down
the guidelines for the proposed changes in the Constitution Act of
1939. The Resolution stipulated:4!

(i) that the Head of the State would be designated the Sadar-i-
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Riyasat; i
(i) ‘that the Sadar-i-Riyasat would be elected by the Le_gnslemve
Assembly of the S;a"t'e and recognised by the President of
(iii) i:::;at’he Sadar-i-Riyasat ‘would hold office during the Pl_ea-
sure’ of the President” of India and subject to that condition
remain in office for a term of five years; !
(iv) that the Sadar-i-Riyasat would exercise the powers which
were exercised by the Ruler of the State;
(v) that the Sadar-i-Riyasat would enjoy such emoluments, allow=
ances and privileges as the Constitution of the State pres-
cribed ana pending that, as the Constituent Assembly would

specify.

Tn November 1952, a formal Bill, which embodied the proYisions
of the resolutions of the Constituent Assembly was. moved in the
Constituent Assembly. The Bill was adopted unanimously aufi the
Constitution Act ot 1939 was amended. The amendment ab(:;hsl}ed
the bereditary rule of the Dogra House. Section 4 of the Const:tuthn
Act of 1939, which vested the territories of the Jamn}u and Kashm'xr
State ‘and ‘the rights, jurisdiction and authority of its government in
Maharaia Hari Singh, was repealed.#? Section 4 was substituted by
frésh provisions which stipulrted:

"1, “The Head of the State shall be designated as the ‘‘Sadar-i-
" 'Riyasat. o § {

2. All rights, authority and jurisdiction wl1-|ch' appertain or
are incidental to the Government of the territories of Jammu
and Kashmir shall be exercisable by the Sadar-i-Riyasat on
the advice of the Council except in so far as may  be other-
‘wise provided by or under this Act, and except in regard to
those matters enumerated in List I in the Seventh Schedule to
the Constitution of India with respect to which the Parlia-
ment of India has power to make laws for the ,YState.

In accordance with the Amendment Act, the head of the State was
designiated the Sadar--Riyasat. "It is_interesting to note_that the
amendment did not replace the Rulerby} a ch’ie_vf exgcuﬁv; b‘p} ‘CI.ealedj
a'separate'legal instrument “t0-head' the Staie. The Sadar-j-Riyasat

was ‘obviously required to funcfion in'the capacity of the Constitu-,

tional head of the government of the”State] which was vested in the
Council of Ministers. The powers and Vfumrzt.ipx_xs of the Sgday-{-Rlygsat

CONSTITUENT ASSEMBLY 395

were defined by the Amendment Act. All rights, authority and juris-
diction with regard to the government of Jammu and Kashmir were
to be exercised by the Sadar-i-Riyasat on the advice of the Council of
Ministers.

The Sadar-i-Riyasat was to remain in office during the pleasure of
the President of India, subject to that condition his tenure was fixed
at five years.3* Hc was reserved the right to resign from his office by
writing in his own hand addressed to the President of India. In the
event of a casual vacancy in the office of the Sadar-i-Riyasat by
reason of his death, resignation or otherwise, the powers and func-
tions exercisable by the Sadar-i-Riyasat were to be exercised by the
person who was recognised as the officiating Sadar-i-Riyasat by the
President of India on the recommendation of the State Government.
Powers were reserved by the Constituent Assembly to provide in due
course a suitable remedy ““in respect of violation of the Constitution
€r gross misconduct by the person for the time being holding the
office of the Sadar-i-Riyasat.”” The Sadar i-Riyasat was entitled to
receive such emoluments, allowances and privileges as were prescribed
in the Constitution. Pending the formulation of the Constitution, the
Sadar-i-Riyasat was to receive such emoluments, allowances and
privileges as were fixed by the Constituent Assembly.

In accordance with the Amendment Act, Sadar-i-Riyasat was to
be elected to his office by the members of the Legislative Assembly
by secret ballot- with a single transferable vote. After having been
elected by the Assembly, the Sadar-i-Riyasat was to be recognised by
the President of India. The Prime Minister of the State was vested
with the authority to communicate to the President the name of the
person who was elected the Sadar-i-Riyasat by the Assembly. Cbvi-
ously the election of the Sadar-i-Riyasat was subject to the recogni-
tion of the President of India, without whose recognition the eléction
of ths Sadar-i-Riyasat was not deemed to be complete. Before enter-
ing upon his office the Sadar-i-Riyasat was required to subscribe to
an oath of affirmation to “faithfully ‘execute the office of the Sadar-i-
Riyasat of Jammu and Kashmir” and to “preserve," protect and
defend the Constitution of State as by law cstablished and devote
himself to the service and well-being of the people of the State™"

The amendment laid down the qualifications for the election to the
office’of the' Sadar-i-Riyasat. N5 person'was eligible to be ’evI'ect'e'dl to

the office of the Sadar-i-Riyasat unless :

() 'he'was'a State Subject 6f Class T, as defined by ;}{e State Sub-
“ject'Notification No. I-[/84 dated 20th April 1927;
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(ii) he had completed the age of twenty-one years on the date he
filed nomination papers for the election to theofficc of the
Sadar-i-Riyasat; .

(iii) he was eligible to be elected as a member of the Constituent
Assembly of the State; A

(iv) he was not a member of the Legislative Assembly of the
State;

(v) he did not hold any other office of profit.

November 14, 1952, Yuvraj Karan Singh, who was disposses-
sed?;fl his throne, was nominated by Sheikh Mobammad.Abdullah for
election to the office of the Sadar-i-Riygsat. The electl(.)n 9f Karartx‘
Singh was unanimous and he was sworn in as the Sadar-i-Riyasat o
Jammu and Kashmir on November 17, 1952.

The Delhi Conference and the conseq‘uent agr.eement markedha
temporary phase in the steadily deteriorating relations betwefeiln ;.c
teadership of the National Conference gnd the Gov_ernmem o 1::.
Yo fact, the factors which strained in the n‘:lanons bet\a(eil 1 )
two governments, were more vital than. those which the Delhi gcrlcc
ment underlined. The burden of distrust the Conference lea cr;
carried with them is reflected in the statement Maulana Sayee
Masoodi, the General Secretary of the National Conference and a
nominated member of the Parliament made on August 6, 1953.

«The fact of the matter is that there is a q.eliberate attempt on '.hﬂe1
part of those who do mnot view Kashmir’s pr.es'eflt posmonth
favour to cloud the real issue to escape I'ESPOI‘!SlbIlIty' for t'he a:llln
that has been caused to the Indo-Kashmir rc.elfmonshlp by ] t;
support given to recent agitation ft?r Kgshmn s merger w1l
India. The real issue, it should be realised, is that‘thefe are pf:o.p e
in India who are not prepared to see 'K_ashmu- mamtafn its e);_nsbm:ﬁ
position. They are angry that Kashmiris should remain aloof bo
from India as well as Pakistan; one should not worl.t oneselci; l;p
necessarily to see this view being expressed. Instead it shO}:l e
examined dispassionately. Then only can_ there be p.osm e a
correct appraisal of the situation in Kashmir. If Kashmir rose a;
one against Pakistan it was becaus_e they saw that country wante
to force them into a position Wthl.l thc.y were not prepared to
accept. If today demands are in India which _el?dange‘r the present
autonomous position of the State and reahs!ng this danger, 'th'e
people of Kashmir feel inclined tOVfards a third alternative, it is
not they who should be blamed for it, but those who are the root
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cause of it. It will not do to point out the defects of this or that
alternative. What is required is to remove the causes which have
led to this line of thinking. All those people in India who are
honestly interested in seceing Kashmir and India thrive together on
the basis of a willing, not forced association should come into the
field and organise the Indian public opinion against the movement
for the merger of the State.”#

On August 7, 1953, three of the five members of the State Cabi-
net, Bakshi Ghulam Mohammad, Sham Lal Saraf and Girdhari Lal
Dogra wrote to Sheikh Mohammad Abdullah, that dangerous trends
had grown in the politics of the State which threatened the unity and
the secular character of the State. They charged Sheikh Mohammad
Abdullah and Mirza Afzal Beg, the fifth member of the State Cabinet,
to have connived at the growth of such trends. They charged Sheikh
Mohammad Abdullah and Mirza Afzal Beg to have deliberately
delayed the implementation of the Delhi Agreement and denounced it
in public, to precipitate a rupture in the relationship of the State with
India. The Cabinet members informed Sheikh Mohammad Abdullah
that the Council of Ministers had lost the confidence of the people in

its ability to give them a clean, efficient and healthy ad-ninistration.
Tle Cabinet members wrote:

The events of the last few months have, in particular, thrown the
State in the midst of a severe crisis. The repercussions of this
crisis are bound to be serious and far reaching. We regret to state
that you, as the head of the Government, have not only tailed to
take note of the situation but have, by your words and deeds,
accentuated the tension. You have consistently refused to acknow-
ledge  responsibilities that devolve on you as the Prime Minister
of the State by not following the declared policies that form the
basis of the Government. You have tended to act in a manner
that has generated uncertainty, suspense and doubt in the minds
of the people of the State in general and of those in Jammu and
Ladakh in particular. All these have combined to strengthen the
disruptionist forces seeking the disintegration of the State

During the early hours of the morning on 9 August 1953, Sheikh
Mohammad Abdullah was dismissed from his office. Bakshi Ghulam
Mohammad, who was the Deputy Prime Minister in Sheikh’s ministry,
was invited to form the government. Sheikh Mohammad Abdullah
along with Mirza Afzal Beg was arrested.
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The Constituent Assembly was summoned to meet in October
1953, two months after the dissolution of the government headed by
Sheikh Mohammad Abdullah. Most of the members of the Assembly
were trusted men of Sheikh Mohammad Abdullah. However, sixty-
one members of the Assembly pledged their support to Bakhshi
Ghulam Mohammad and three of the remaining members joined him
later.

On October 20, 1953, the Basic Principles Committee and the
Advisory Committee on Citizenship and Fundamental Rights were
reconstituted by a resolution of the Constituent Assembly. Sheikh
Mohammad Abdullah was removed from the chairmanship of the
two Committees and Syed Mir Qasim was elected in his place. The
Drafting Committee was also reconstituted by the Assembly and
Mirza Afzal Beg was removed from the chairmanship of the Com-
mittee. Girdhari Lal Dogra was elected the chairman of the
Comumittee.

On January 4, 1953, a Joint Sub-Committee of the Basic Princi-
ples Committee and the Advisory Committee on Citizenship and
Fundamental Rights, was constituted to consider the Delhi Agreement

and make proposals for its implementation. The Sub-Committee
presented its recommendation to a joint session of the two commit-
tees on January 22, 1954. On February 3, 1954, Syed Mir Qasim,
the chairman of the two Committees, presented the report of the
Basic Principles Committee and the Advisory Committee on Citizen-
ship and Fundamental Rights to the Constituent Assembly. The Basic
Principles Committee enunciated the broad principles on which
the Constitution of the State would be framed. The Committee
postulated:4s

(i) the State Constitution would be based on sovereignty of the
people, democracy, equality and social and economic
justice.

(ii) provisions would be incorporated in the Constitution to enable
the people to develop their various cultures, languages and
scripts and promote closer understanding a nong them;

(iii) the government of the State would be based on the principle
of executive responsibility;

(iv) the juiiciary of the State would be independent;

(v) the legislative Assembly would be elected on the basis of
universal adult franchise;

(vi) the official language of the State would be Urdu, and English
would continue to be used for official purposes;
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(vii) .the Constitution would provide for the establishment of an
independent Public Service Commission.

The Basic Principles Committee made specific recommendation
rcga.rdmg further extension of the provisions of the Constitution of
India to the State. The Committee recommended the application of
such other provisions of the Constitution of India, as were agreed to
bg applied to the State by virtue of the Delhi Agreement. The Com-
mltte.e observed, ‘‘the State’s accession to the Union entails
certain responsibilities on the Centre for protecting the interests of
the State and also for its social and economic development. In order
to enal?le the Czntre to discharge its responsibilities which devolve
upon it under the Constitution, those provision of the Constitution
of Ir.ldia which may be necessary for this purpose should be made
appl.lcable to the State in an appropriate manner. While preserving
the internal autonomy of the State all the obligations which flow
from the fact of accession and also its elaborations as contained in
!pe Delhi Agreement, should find an appropriate place in the Cons-
mut'ion.“s The Committee also recommended the extension of the
original and appellate jurisdiction of the Supreme Court of India to
the State in civil and criminal matters.

The Advisory Committee on Citizenship and Fundamental Rights
recommended the extension of the provisions of the Constitution of
India with regard to citizenship to the State, subject to the conditions
that the State-subject rules would not be prejudiced. The Committee
ffxrther recommended the extension of the provisions of the Cons-
titution of India with regard to Fundamental Rightsto the State
subject to the condition that the laws of the State relating to the
State-Subjects and their rights and privileges and laws made by the
State Legislature defining the State-Subjects and conferring upon
them special rights and privileges, in relation to the acaquisition and
Poldin_g of property in the State, employment under the State and
imposing restrictions on citizens other than State subjects for settling
in the State, would not be declared void on the ground that such
laws were inconsistent with or abridged the tundamental rights con-
ferred by the Constitution of India. The Committee further recom-
mended the formulation of the Principles of State Policy which would
be intended for the guidance of the State.

The report of the Basic Principles Committee and the Advisory
Committee on Citizenship and Fundamental Rights was adopted by
the Constituent Assembly on 6 February 1954, The Assembly ins-
tructed the Drafting Committee to formulate proposals to implement
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the recommendations of the Basic Principles Committee and the
Advisory Committee on Citizenship and Fundamental Rights. The
Drafting Committee presented its report to the Assembly on 11
February 1954. An annexure which embodied the recommendations
of the Basic Principles Committee and the Advisory Commitiee on
Citizenship and Fundamental Rights regarding the extension of
the further provisions of the Constitution of India to the State was
appended to the report. The Committee reported,

“The Annexure to this report while reflecting the desire of the
House for the ratification of accession of the State with the Union
of India, indicates in detail the provisions of the Constitution of
India which generally correspond to Defence, Foreign Affairs and
Communications and such other matters as are considered essen-
tial concomitants of the fact of accession. In accordance with the
directions contained in the two reports, referred to above, the
Committee has endeavoured to clearly demarcate the sphere of
Union jurisdiction keeping in tact all along the residual powers of
the State. While doing so the Committee has further provided
adequate safeguards for preserving the basic policies of the State
in respect of the land reforms and the interests of the permanent
residents of the State.”

The report of the Drafting Committee was adopted by the Consti-
tuent Assembly and later presented to the President of India for
being incorporated in Article 370 of the Constitution of India. On 14
May 1954, the President promulgated the Constitution (Application
to Jammu and Kashmir) Order, 1954, and modified the operation of
Article 370 of the Constitution of India to give effect to the recom-
mendations of the Constituent Assembly of the State.

The Constitution (Application to Jammu and Kashmur Order)
1954, extended the application of the following provisions of the
Constitution of India to the State:#?

(i) provisions pertaining to the Union and its territories with the
exception that the Parliament could not exercise its powers
to increase or diminish the area of the State or alter its name
without the consent of the State Government;

(ii) provisions pertaining to the Citizenship subject to the condi-
tion that the ‘‘Permanent Residents” of the State who had
migrated to Pakistan were reserved the right to return to the
State and acquire Indian citizenship on a “‘permut for reset-
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tlement or permanent return’ issued by the legislature of
the State or under any law made by it and the State Legisla-
ture was vested with the power to define the ‘“‘Permanent
Residents” and confer upon them special rights or privileges
in respect of settlement in the State, emp'loyment in the
services of the State, and the grant of scholarships or other
aids provided by the State Government;

(iii) provisions pertaining to the fundamental rights and the legal
remedies, with reservations and exceptions which restricted
the application of the right to freedom, right to liberty, right
to property and the right to constitutional remedies;

(iv) provisions pertaining to the Government of India with the
exception that the representatives of the State for the Lok
Sabha were to be nominated by the President on the recom-
mendations of the State Legislature;

(v) provisions pertaining to the jurisdiction and the powers of the
Supreme Court, subject to the condition that the Parliament
could extend the appellate jurisdiction of the Supreme Court
in relation to the Jammu and Kashmir State only ona request
of the State Legislature;

(vi) provisions of the Union List except those pertaining to
Central Bureau of Intelligence and Investigation, Preventive
Detention, Courts and Wards, High Court and extension of
its jurisdiction, trading and corporations, Weights and Mea-
sures, Mines and minerology, regulation of labour, safety
in mines and oil-fields, Ancient Monuments, Census, Inter-
State migration, elections to the Parliament, Election Com-
mission, Audit and Accounts;

(vii) provisions with regard to the administrative relations be-
tween the Centre and the State with the excepticns in regard
to such matters in the Union List as were reserved for the
State;

(viii) Provisions pertaining to the proclamation of emergency
caused by war and external aggression;

(ix) Provisions pertaining to official language of the Union sub-
ject to the condition that the official language of the Union
would remain confined to the communications between the
States and the Union, and the communications between the
States and the proceedings of the Supreme Court;

{(x) Provisions pertaining to the amendment of the Constitution of
India with the exception that amendments in the Constitution
of India would apply to the State byan order of the President.
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Constitution Amendment 1955

The extension of the application of the provisions of the Constitu-
tion of India by the Constitution (Application to Jammu and
Kashimr) Order, May 1954, necessitated consequential changes in the
standing constitutional provisicns of the State. Accordingly the
Constitution Act of 1939 was amended on 8 April 1955 to incorpo-
rate in the Constitution Act the changes effected by the Constitution
(Application to Jammu and Kashmir) Order, 1954. The Amendment
Act was given retrospective effect and was deemed to have come into
force from 14 May 1954, the date from which the Constitution
(Application to Jammu and Kashmir) Order, was promulgated.*8

The Amendment Act redefined the State-Subjects, who were con-
ferred upon the citizenship of India by the Constitution (Application
to Jammu and Kashmir) Order, 1954, and were further classified into
a special category of people, namely the Permanent Residents of the
State. The Permanent Residents of the State were defined to include:4?

(i) The State Subjects of Class I arnd Class II defined so by the
State-Subject Notification No. 1-L/34 dated 20th April 1927,
and the Notification No. 13-L dated 27th June 1927;

(ii) Persons who after having acquired immovable property in
the State in pursuance of Ijazatnama Rules, were ordinarily
residing in the State for not less than ten years prior to the
date, the Constitution (Application to Jammu and Kashmir)
Order of 1954, was promulgated;

(iii) The State-Subjects of Class I and Class 11, who having migr-
ated to the territories which came to be included in Pakistan,
after first March 1947, returned to the State under a permit
for settlement in the State or on a permanent return issued
by or under the authority of law made by the State Legislature.

The State-Subjects of Class I and Class II were defined by Noti-
fication No. 1-L/34 dated 20 April 1927 and Notification No. 13-L/
dated 27 June 1927, as the people who were born and residing in
the State before the commencement of the Dogra rule 1n 1846, and
the people who settled in the State before the year 1885, and resided
in the State thereafier. The Companies, which were recognised as the
State-Subjects before the commencement of the Constitution (Applica-
tion to Jammu and Kashmir) Order, 1954, within the meaning of the
Notification No. 1-L/34 dated 20 April 1927. were deemc? to be a
Permanent Resident of the State. In accordance with the Amendment
Act, every person who was a permanent Resident of the State was,
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subject to the provisions of the law made by the State Legislature, to
continue to be a Permanent Resident of the State.

The Amendment Act stipulated provisions by virtue of which the
State Legislature was empowered to define the Permanent Re.side'uts
of the State and regulate their rights and privileges. Such legislation
was notto be enacted by the State Legislature except when it was
passed by a majority of not less than two-thirds of the total member-
ship of the Legislative Assembly. The State Legislature was also
empowered to legislate in respect of the acquisition of the status of
the Permanent Residents of the State, and until such laws were made,
the acquisition of the status of the Permanent Resident, was to be
governed by the Tjazatnama Rules which provided for the grant of
State-Subject Certificate.

The Amendment Act incorporated major changes in the rules
and regulations pertaining to the immunities and the privileges of the
members of the Legislative Assembly of the State and the members
of its Committees. The immunities and privileges of the members of
the Constituent Assembly were governed by the rules and procedure
which provided for the immunities and the privileges of the Praja
Sabha. In accordance with the Amendment Act, the immunities and
privileges of the members of the Legislative Assembly were to be
governed by the rules and procedure providing for the privileges and
the immunities of the members of the Parliament of India.s

The Amendment Act introduced changes in the jurisdiction of
the State High Court. The original jurisdiction of the High Court in
civil suits was limited to cases of which the value was not less than
twenty thousand rupees. The Constitution Act of 1939, vested in the
Court, original jurisdiction in cases which were over ten thousand
rupees in value. Section 62 of the Constitution of 1939, was repeal}ed.
A new section, namely, Section 62-A, was added to the Constitution
which provided that if the High Court was satisfied that any case
pending in any subordinate court, involved the interpretation of a
substantive question of the Constitution Act of 1939, or the Constitu-
tion of India, it could withdraw the case and either dispose it of or
determine the question of law and then return the case to the subor-
dinate court for its disposal.5!

The Amendment Act abolished the Board of Judicial Advisers,
which was created by the Constitution Act of 1939. The High Court
of the State was vested with the powers to hear appeals in ali criminal
and civil cases which were exercised by the Beard of Judicial Advi-
sers. The High Court was also vested with the advisory jurisdiction
the Constitution Act of 1939, vested in the Board of Judicial Advi
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sers. The Court was empowered to give such advice to the Council
of Ministers, on a point of law and fact, as the Council would refer
to it.52

The Constituent Assembly of the State completed its task in
November 1956. The draft Constitution was finally approved by the

Constituent Assembly on 17 November 1956. On 26 January 1957,
the Constitution was brought into force.
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THE BASIC STRUCTURE

The Constitution of India provides for a uniform basic structure
of government for the Indian States. The governments in the Indian
States are based on thz principle of administrative responsibility, and
the Councils of Ministers, which constitute the political executive,
exercise their authority subject to the approval of the State Legisla-
tures. The Governors of the Indian States, who are appointed by
the President of India, represent the “Inion Government and acl as
the fulcrum of the balances of power between the Union and the
Governments in the States. Th: Governments in the Indian States
exercise limited authority subject to the prescriptives arising out of
the fundamental rights embodied in the Constitution of India and the
powers of review vested in the courts. The Constitution of India
provides for the institution of an independent judiciary and in the
States the High Courts, which are at the apex of the judicial organi-
sation of the States, are vested with ths power to review the executive
and the legislative instruments, the governments in the States establish.
The Constitution of India, also subjects the governments in the States
to the precedence cf the Union Government, both, in matters which
are specifically within the purview of the Union Government and
the matters which are ordinarily placed within the control of the
State governments. The Constitution of India also lays down the
Directive Principles of State Policy for the Government of India and
for the Gov.rnments in the Indian States. The governmentsin the
Indian States are bound to the same extent, to which t.e Government
of India is, to follow and execute the imperatives which the Directive
Principles of State Policy underline.

In its broad aspects, the Constitution of Jammu and Kashmir
follows the fundamental postulates of government which the Constitu-
tion of India envisages for the Indian States. The Constitution of
Jammu and Kashmir, provides for a democratic political organisation
based upon the principle of public accountability and provides for an
incependent judicial organisation which is headed by the High Court
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of Judicature and which is vested with the power of review. Further,
the Constitution lays down an elaborate list of the Directive Principles
of State Policy, which are aimed to ensure to the people of the State,
social justice, equality before law, and safeguards against exploitation.
There are, however, certain special features which characterise
the Constitution of Jammu and Kashmir and which are distinctly
different from the provisions the Constitution of India embodies for
the Indian States. The parliamentary form of goverament, envisaged
by the Constitution of Jammu and Kashmir, is based on checks and
balances which ensure the precedence of the Chief Minister and the
Council of Ministers in the State Government and restrict the enfor-
cement of responsibility. Secondly, the Constitution of Jammu and
Kashmir creates a special class of ‘‘Permanent Residents of Jammu
and Kashmir” and confers upon them special rights and privileges.
Thirdly, the Constitution of Jammu and Kashmir does not incorporate
a bill of rights, but stipulates enabling provisions which are deemed to
make available to the ‘“‘Permanent Residents of Jammu and Kishmir’*
the fundamental rights guaranteed by the Constitution of India.
Fourthly, the Directive Principles of State Policy, enshrined in the
Constitution of Jammu and Kashmir are fundamentally different from
the set of Directive Principles of State Policy embodied in the Consti-
tution of India and commit the government of the State to a speci~
fically determined course of political action. The Directive Principles
of State Policy incorporated in the Constitution of Jammu and
Kashmir State, instruct the Government of the State to “promote
the walfare of the people’ by “establishing and preserving a socialist
order of society” wherein all exploitation of man has been abolished
and wherein justice—social, economic and political—shall inform all
the institutions of national hife. Fifthly, the Constitution of Jammu
and Kashmir enshrines provisions for the recruitment and regulation
of the public services in the State, breakdown of the constitutional
machinery in the State and th: flag and the official language of the
State. Finally, the Constitution envisages the institution of an ‘‘Acade=
my for the development of art, culture and languages in the State.’”
Some of these special provisions though they do not effect the basic
structure of the parliameatary government in the State, do, however,
give to ‘the government of the State a texture and content which
distinguishes it from the governments; of the other Indian States.

Preamble 4
The Constitution of Jammu. and:Kashmir opens with-a preamble;
which, specifically embodies certain major postulates. The:Preamble:
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describes;

(i) the Jammu and Kashmir State as an integral part of India;
(i) the source from where the Constitution derives its power;
(iii) the factum of authority vested with the people of the State to
give to themselves the Constitution;
(iv) the existing relations of the State with the Union and the
scope for redefinition of such relations; and
(v) the objects and purposes, the Constitution seeks to achieve.

The Preamble reads:

We, the people of the State of Jammu and Kashmir, having
solemnly resolved, in pursuance of accession of this State to India,
which took place on the twénty-sixth day of October 1947, to
further the existing relationship of the State with the Union of
India as an integral part thereof, and to secure ourselves,
Justice—social. economic and political; Liberty of thought, expres-
sion, belief, faith and worship;

Equality of status and of opportunity; and promote among us all;
Fraternity, assuring the dignity of the individual and the unity of
the Nation;

In our Constituent Assembly, this seventeenth day of November
1956, do hereby adopt, enact and give to ourselves this Consti-
tution.

The Preamble states unambiguously that the Jammu and Kashmir
State is an integral part of India, by virtue of the accession of the
State to India, accomplished on 27th October 1947. The Preamble
states that the Jammu and Kashmir State becomes a part of India
before the Constitution of India was framed and before the Consti-
tution of Jammu and Kashmir was enacted. Therefore, the Jammu
and Kashmir is neither created by the Constitution of India nor by
the Constitution of Jammu and Kashmir. The constitutional relation-
ship between the Jammu and Kashmir State and the Union of India is
obviously, subordinate to the basic fact that Jammu and Kashmir is a
part of India and term and tenure of the constitutional relationship
between the Jammu and Kashmir State and the Union of India,
embodied in the Constitution of India or the Constitution of Jammu
and Kashmir, does not form a rart of the accession of the State to
India and cannot effect the fact of such accession. The provisions of
the Constitution of Jammu and Kashmir are couched with no inten-

P e

THE BASIC STRUCTURE 49

tion to define the State of Jammu and Kashmir and the Preamble
unambiguously states that in terms of the accession of the State to
India.

It follows that the source from which the Constitution of Jammu
and Kashmir derives its power is the State of India and this is the
second important postulate which the Preamble embodies. ‘‘We the
people of the State of Jammu and Kashmir, having solemnly resolved.,.
in pursuance of accession of this State to India” amply explains that
the Constitution is not given by the people of the Jammu and Kash-
mir State to themselves in their sovereign right, but in pursuance of
the fact that the Jammu and Kashmir State is a part of India. The
people represented in the Constituent Assembly of Jammu and Kash-
mir had no independent and inherent power to give themselves the
Constitution, they framed. It was only as a part of the people of
India that the people of Jammu and Kashmir reposed their will in the
Constituent Assembly of India and it was again as a part of the
people of India that they reposed their will in the Constituent Assem-
bly of Jammu and Kashmir which was an instrument created by the
Constituent Assembly of India. The sovereign will of the people of
India could not be divided and the sovereign will of the people of
the State was not a separate charge which could be vested in a sepa-
rate and independent constitutional instrument. The powers exercised
by the Constituent Assembly of Jammu and Kashmir were derived
from the Constitution of India which enshrined the sovereign will of
the people of India. The Constituent Assembly of the Jammu and
Kashmir was vested with no plenary powers but powers which the
Constitution of India authorised it to exercise by virtue of its pro-
visions embodied in Article 370.

The third basic postulate the Preamble enshrines is that the found-
ing fathers of the Constitution of Jammu and Kashmir sought to
“further define the existing relations of the State with the Union of
India”. The intention of the Preamble is expressed in Section 5
of the Constitution of Jammu and Kashmir, which stipulates:

The executive and legislative power of the State extends to all
matters except those with respect to which Parliament has power

to make laws for the State under the provisions of the Constitution
of India.

In 1956, when the Constitution of Jammu and Kashmir was draf-
ted, the Constitutional relations between the Jammu and Kashmir
State and the Union of India, were governed by the provisions of the
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Constitution of India applicable to the State by virtue of Article 370
and the Constitution, Application to Jammu and Kashmir Order,
1954. Section 5 of Jammu and Kashmir State Constitution embodies
general enabling provisions which,

(i) incorporate the provisions of the Constitution of India appli-
cable to the Jammu ard Kasamir State in regard to the
legislative and executive relations between the State and the
Union of India;

(i) provide an anticipatory sanction for all such modifications
which are brought about in the provisions of the Constitution
of India applicable to Jammu and Kashmir.

The final and the most vital postulate of the Preamble is the state-
ment of the objectives and purposes, the Constituticn of Jammu and
Kashmir seeks to serve. The objectives and purposes of the Constitu-
tion are encouched in the operative part of the Preamtle which seeks
to secure to the people of the State, justice—social, economic and
political; freedom of thought »nd expression and liberty of belief,
faith and worship; equality in terms of opportunity and fraternity
among the pecple of the State. The constitutional operatives of the
ideals, the Preamble envisages, are incorporated in the provisions of
the Constitution of Jammu and Kashmir and the provisions of the
Constitution of India applicable to the Jammu and Kashmir State. The
fundamental principles of equality and liberty are defined in Part IIT
of the Constitution of India which are applicable to Jammu and
Kashmir and are also incorporated in Section 10 of the Constitution
of Jammu and Kashmir. The postulate of justice and fraternity are
embodied in Part IV of the Constitution of Jammu and Kashmir,
which enumerates the Directive Principles of State Policy.

Permanent Residents

The Constitution of India provides for a uniform and single citi-
zenship for the people of India. A citizen of India enjoys the position
and status of a citizen in every part of the country, and enjoys with-
.out any discrimination all the rights and privileges which the Consti-
tution embodies.! In regard to the Jammu and Kashmir State,
however, the citizens of India, including the residents of the State, do
not enjoy the rights and privileges conferred on the citizens of India
by the Constitution of India. The Constitution of the Jammu and
Kashmir State classifies the people of the State into a special cate-
gory of the *“Permanent Residents of the State”. The Constitution
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creates a separate jurisdiction for such people by vesting
powers with the Legislature of the State to define the people of the
State into Permanent Residents and confer upon them special
rights and privileges to the exclusion of the other citizens of India
including those who are residing in the State. 2 All Permanent Resi-
dents in the State are citizens of India but all citizens of India are not
the Permanent Residents of the State.

The Constitution of India confers Indian citizenship on all
persons:?

(i) Who at the time of the commencement of the Constitution of
India were born in India and domiciled in India:

(ii) Who at the time of the commencement of the Constitution of
India were domiciled in India and either of whose parents
was born in India:

(iii) Who at the time of the commencement of the Constitution
of India were domiciled in India and were ordinarily residing
in India for not less than five years immediately preceding
the commencement of the Constitution;

(iv) Who migrated to India from Pakistan before 19th July 1948,

~ and ordinarily resided in India since the date of their migra-
tion, provided they or their parents or their grandparents
were born in India, as defined in the Government of India
Act, 1935, which included the British Indian Provinces and
the Indian States;

(v) Who migrated to India from Pakistan after 19 July 1948,
provided either of their parents or their grandparents were
born in India and who on the application for registration,
filed before the commencement of the Constitution of India,
and having resided in India for six months preceding the date
of such application, were registered as the citizens of India by
an officer appointed by the Government of India;

(vi) Who migrated to Pakistan after | March 1947, but subse-
quently returned to India under a permit issued under the
authority of the Government of India for resettlement or
permanent return under the authority of any law, provided
such persons were registered as citizens of India on an appli-
cation for registration filed before the commencement of the
Constitution of India and such persons had resided in India
for six months immediately before the date of the application;

(vii) Who or any of whose parents or grandparents were born in
India as defined by the Government of India Act, 1935, but
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who were living in any ‘country outside India’, provided such
persons got themselves registered as citizens of India, on an
application in the prescribed form, by the consular or diplo-
matic representative of India in the country of their resi-
dence.

The provisions of the Counstitution of India with regard to citizen-
ship, were applied to the Jammu and Kashmir State in 1954, when
the Constitution (Application to Jammu and Kashmir) Order, 1954,
was promulgated by the President of India. The provisions of the
Order with regard to citizenship were given retrospective effect and
deemed to have been brought into force in the State from 26 January
1950. An exception was, however, made in respect of the application
of Article 7 of the Constitution of India and the Permanent Residents
of the State who migrated to Pakistan after March 1, 1947, were
entitled to assume Indian citizenship, if they returned to the State
under a permit for resettlement or a permanent return issued by
or under the authority of law made by the Legislature of the State.
In its application to the State, Article 7 was appended with a proviso
which stipulated:

Provided further that nothing in this article shall apply toa
Permanent Resident of the State of Jammu and Kashmir who,
after having so migrated to the territory now included in Pakistan,
returns to the territory of that State under a permit for resettle-
ment in that State or permanent return issued by or under the
authority of any law made by the legislature of that State, and
every such person shall be deemed to be a citizen of India.

The Permanent Residents of the Jammu and Kashmir State having
migrated to Pakistan after March 1, 1947, are, therefore, entitled to
assume the citizenship of India if they return to State under a permit
for resettlement in the State or a permanent return issued by the
authority of law made by the Legislature of the State. The substan-
tive effect of the proviso added to Article 7 by the Constitution
(Application to Jammu and Kashmir) Order, 1954, is that the Perma-
nent Residents of the State, who migrated to Pakistan after March 1,
1947, can assume Indian citizenship by the instruments which are
created by the legislature of the Jammu and Kashmir State. It is
interesting to note that the Constitution (Application to Jammu and
Kashmir) Order, 1954, does not define the Permanent Residents of
the State, but leaves them to be defined by the laws made by the
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Legislature of the State.5

The Constitution of Jammu and Kashmir defines the Permanent
Residents of the State as:6

(i) the citizens of India, who on 14 May 1954, were the State-
Subjects of Class I and Class IT or who after having lawfully
acquired immovable property in the State were ordinarily
residing in the State for not less than ten years before that
date; and

(ii) The citizens of India, who were the State-Subjects of Class I
and Class II, but after having migrated to the territories
now included in Pakistan, after March 1, 1947, returned to
the State under a permit of resettlement or permanent return
issue’! by or under the authority of anylaw made by the
State Legislature.

The Permanent Residents of the State, therefore, include the
people of the State: (i) who are the citizens of India within the scope
of the provisions of the Constitution of India with regard to citizen-
ship as applicable to the Jammu and Kashmir State and (ii) who are
the State-Subjects of Class I and Class II.

The State Subjects were for the first time defined by a circular
which was issued by Maharaja Hari Singh, the Ruler of the State, in
1927 by virtue of which employments in the service of the States were
reserved for the hereditary State-Subjects of Jammu and Kashmir.
The hereditary State-Subjects of Jammu and Kashmir were defined
by the Circular to include:

(i) persons who were born and were residing within the terri-
tories of the State before the commencement of the reign
of Maharaja Gulab Singh in 1846, when the Jammu and
Kashmir State was founded.

(ii) persons who settled in the State before the commencement of
the year 1885, when Maharaja Pratap Singh assumed the
throne of the State, and were since residing in the State.

. Ths Circular was issusd from the office of the Private Secretary
to the Ruler on 31 January 1927, and was immediately brought into
force.” The Circular read :

His Highness the Maharaja Bahadur has been pleased to com-
mand that in future in the case of every new entrant into State
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service the authority empowered to make the appointment should
certify that he has satisfied himself after due enquiries that the
person appointed is a hereditary State-Subject. Further, that in
the absence of such a certificate the Accountant General should
not pass the pay bill of such a State servant without the definite
orders of His Highness in Council to the contrary.

For the purposes of this order the term Hereditary State Subject
will be held to mean and include all persons born and residing
within the State before the commencement of the reign of His
Highness, the late Maharaja Gulab Singh Sahib Bahadur and also
the persons settled therein before the commencement of Samvat
1942 and have since been permanently residing therein. The certifi-
cate will be given after due enquiries by the (Wazir Wazarat) in
whose charge the candidate for State service resides and the form
of such certificate should be submitted by the Accountant General
for the approval of His Highness in Council. In the meantime
this Order will have effect fron the date of issue, mamely, 3lst
January 1927.8

The Circular was followed by a fresh Government Notification,
which was issued on 20 April 1927, and which further defined the
Hereditarv State-Subjects of Jammu and Kashmir. The Notification
classified the Hereditary State Subjects of Jammu and Kashmir into
three classes: the State Subjects of Class I, the State Subjects of
Class I and the State Subjects of Class IIIL.

The State Subjects of Class I were defined to mean and include :

(i) The people who were born in the State and were residing
therein before the commencement of the reign of Maharaja
Gulab Singh in 1846, when the State of Jammu and Kashmir
was founded; and

(ii) the people who settled in the State before the close of Samvat
year 1942, and were permanently residing in the State after
they had settled and had acquired immovable property in the
State.

The State Subjects of Class II were defined to mean and include
people who had settled within the State before the close of Samvat
year 1968, and who resided permanently in the State thereafter and
acquired immovable property.

The State Subjects of Class III were to mean and include all
other people of the State, not included in the State Subjects of Class I
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and Class II, who were permanently residing within the State and
who had become State-Subjects under the authority of a
Rayatnama issued by the Government of the State. A Rayatnama
was a certificate of permanent residence in the State which entitled
the people who settled in the State to assume the status of state-
subjects. A Rayatnama was granted to people who had acquired
immovable property in the State by virtue of an Ijazat-nama and had
resided in the State continuously for ten years after having acquired
immovable property. An Ijazatnama was a permit granted to a person
who was not a State Subject, to acquire immovable property, in the
State.?

In 1932, the State Government issued another notification, which
sought to define the position of the State-Subjects of Jammu and
having migrated to foreign states and the position of the foreign
nationals residing in the Jammu and Kashmir State. The Notification
laid down thz precept and procedure to determine the nationality of
the State Subjzcts, and in effect formulated a separate jurisdiction
for the nationals of the State. The State Subjects who had migrated
to foreign territories were to be treated as the nationals of the State
and the State Subjects of Jammu and Kashmir. The descendents of
such emigrants were to be treated, up to two generations as the
nationals of the Statz and the State Subjects. Such nationals of the
State, were, howsaver, not entitled to claim the rights granted to the
State-Subjects rasiding in ths Statz. The Notification stipulated:

That all emigrants from the Jammu and Kashmir State to foreign
territories shall be considered State Subjects and also the descen-
dents of these emigrants born abroad for two generations; provid-
ed that these nationals of the Jammu and Kashmir State shall
not be entitled to claim the internal rights granted to Subjects of
the State by the laws and rules for the time being in force in this
State unless they fulfil the conditions laid down by those laws and
rules for the specific purposes mentioned therein.

All foreign nationals in the State were not to be treated as having
acquired the nationality of the Jammu and Kashmir State. They
were to be treated as the nationals of the State only after they had
attained eighteen years of age, had been permitted to purchase
immovable property under an Ijazatnama and had after ten years of
continuous residence in the State obtained a Rayatnama from the
State. The certificates of the nationality of the State were to be
granted by Minister-in-charge of the Political Department. of the.
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State on an application and in accordance with the rules and proce-
dure laid down by the State Subject Definition rules of 1927.

The foreign nationals residing in the State of Jammu and Kashmir
shall not acquire the nationality of the Jammu and Kashmir
State until after the age of 18 on purchasing immovable property
under permission of an Ijazatnama and no obtaining a Rayatnama
after ten years continuous residence in the Jammu and Kashmir
State as laid down in Notification No. 1-L of 1984 dated 20th
April 1927.

Certificates of nationality of Jammu and Kashmir State may, on
application be granted by the Minister-in-charge of the Political
Department in accordance with the provisicns of Section 1 of this
Notification. 10

The Government issued another Notification the same year, which
entitled the wife orthe widow of a State Subject to be treated as aState
Subject of the class to which her husband belonged so long she con-
tinued to reside in the territories of the State. The notification arplied
only to such wives or widows who were not hereditary State Subjects
and who were married to the State Subjects.!! In 1939, another
Notification was issued by th= State Government which created an
additional class of thz State Subjects. In accordance with the Notifi-
cation, Companies which were registered within the State and in
which the State was financially interested or which operated to the
economic benefit of the State, and which in the opinion of the State
Government, were financially sound, were declared to be the State
Subjects of Class IV. The Companies which were covered by the pro-

clamation were authorised to acquire immovable property in the"

State, and claim such rights as were provided for by the State
Subjects rules. The notification stipulated :

His Highness is further pleased to direct that notwithstanding any
Jaw or rule or other order to the contrary, no disability as regards
the acquisition of any interest in Jand or other immovable property
in the State shall attach to a Company which is a State Subject
within the meaning of Notification No. 1-L/84 dated 30th April
1927.12

The State Subject rules were drastically modified in 1954, when
the Jammu and Kashmir Constitution Act of 1939, was amended by
the Constitution Amendment Act of May 1954. The Jammu and
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Kashmir Constitution Act of 1939, did not embody any provisions
with regard to the State Subjects. However, fresh provisions were
added to the Jammu and Kashmir Constitution Act of 1929, which
created a uniform class of the “Permanent Residents of the State.”
The Permanent Residents of the State were defined to include :13

(i) citizens of India who were the State Subjects of Jammu and
Kashmir, Class I, on the date of the commencement of Act
i.e. 14 May 1954;

(i7) citizens of India who were the State Subjects of Jammu and
Kashmir, Class II, on the date of the commencement of
Amendment Act i.e. 14 May 1954; and

(iii) citizens of India, who having acquired immovable property
in the Jammu and Kashmir State in pursuance of an Ijazat-
nama granted under the Ijazatnama Rules, for the time being
in force, and have been ordinarily residing in the territories
of the State for not less than ten years prior to the commence=
ment of the Amendment Act i.e. 14 May 1954.

Provisions were also made by the Constitution Ameudment Act,
by virtue of which the State Subjects of .Class I and the State
Subjects of Class II, who migrated to the territories included
in Pakistan after 1 March 1947, and who returned to the State
under a permit for settlement in the State or permanent return,
issued, by or under the authority of any law made by the State
Legislature, were to ‘“‘continue to be deemed permanent Residents
of the State”. The State Subjects of Class III who migrated
to Pakistan after 1 March 1947, were not covered by the Amend-
ment Act and were evidently, excluded from the Permanent Residents
of the State. Companies, defined as the State Subjects of Class IV
by the State Subjects Rules,!* were also deemed to be the permanent
Residents of the State.

In accordance with the provisions of the Constitution Act, the Per-
manent Residents of the State were to continue to retain their status
of being the Permanent Residents of the State perpetually subject to
the laws made by the State Legislature. The Permanent Residents of
the State, could not therefore, be deprived of their right of being the
Permanent Residents of the State, subject to the laws made by the
State Legislature. Obviously the State Legistature was vested with
the power to enact laws which could impinge upon the rights of
the Permanent Residents of the State.!’> The State Legislature was
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empowered to legislate with regard to:

(i) the definition of the Permanent Residents of the State;
(ii) the regulations of their special rights and privileges.

All such laws were, however, to be enacted by the State Legisla-
ture, only after they were approved by a majority of not less than
two-thirds of the total membership of the Legislative Assembly.!6

The provisions of the Constitution Amendment Act of 1954,
pertaining to the Permanent Residents of the State, were by and

large incorporated in the Constitution of Jammu and Kashmir. In
accordance with the provisions of the Constitution of Jammu and

Kashmir, the Permaneat Residznts of the State are defined to
include:

(i) the State Subjects of Class I and Class II, as defined by the
State Subject Notification No. I-L/84 dated 20 April 1927,
read with Notification No. 13-L[1929 dated 27 June 1932,
who were the citizens of India on 14 May 1954;

(if) the citizens of India, who having lawfully acquired immovable
property in ths State, were ordinarily residing in the State
for not less than ten years prior to 14 May 1954;17

(iii) State Subjects of Class I and Class II who having migrated
to th: territories, included in Pakistan after 1 March 1947,
returned to the State under a permit for resettlement in the
State or for permanent return, issued by or under the
authority of any law made by the State legislature;!®

(iv) State Subjects of Class I and Class II residing in the
territories of the State occupied by Pakistan and cons-
tituted into Azad Kashmir who were able to prove that
they had migrated from Azad Kashmir to Pakistan after
1 March 1947, and who were issued permits for resettlement
in the State or permits for permanent return under the
authority of law made by the State legislature.!®

The Constitution of Jammu and Kashmir excludes the following

classes of the State Subjects from the definition of Permanent Resi~
dents of the State:

(i) the State Subjects, who are not the citizens of India;
(7i) the State Subjects who migrated to Pakistan after 1 March 1947,
but did not return to the State under a permit of resettlement
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in the State or a permanent return issued by or under the
authority of any law made by the State legislature;

(iii) the State Subjects of Class III, who migrated to Pakistan
after 1 March 1947;

(iv) the State Subjects, who voluntarily renounce the citizenship
of India and acquired the citizenship of any foreign country;

(v) the State Subjects debarred from acquiring the citizenship of
India by law made by the Parliament of India;

(vi) State Subjects excluded from the Permanent Residents of the
State by the law made by the State legislature.

Fundamental Rights .

The Constitution of Jammu and Kashmir does not envisage a
separate charter of fundamental rights. Provisions are included in
the Constitution of the State by virtue of which the Permanent Resi-
dents of the State are guaranteed the fundamental rights which are’
incorporated in the Constitution of India. Section 10 of the Constitu-
tion of Jammu and Kashmir stipulates that “the Permanent Residents
of the State shall have all the rights guaranteed to them under the
Constitution of India.”

When the Cons\titution of India was framed in 1950, the provisions
pertaining to the fundamental rights were, under Article 370, saved
application in regard to the Jammu and Kashmir State. The provisions
with regard to the fundamental rights were partially applied to the
Jammu and Kashmir State in 1954, when the Constitution (Applica-
tion to Jammu and Kashmir) Order dated 14 May 1954, was promul-
gated by the President of India toan.end the operation of Article 370.20
A number of special and extraordinary restrictions were imposed by
the Constitution (Application to Jammu and Kashmir) Order, 1954,
on the application of the provisions of the Constitution of India with
regard to the fundamental rights, to the Jammu and Kashmir State.
Section 10 of the Constitution of Jammu and Kashmir, at the time
it was formulated in 1956, provided for the application of the Consti-
tution of India with regard to the fundamental rights of the State
along with the restrictions placed upon them.

The provisions of Section 10 of the Constitution of Jammu and
Kashmir have two principal aspects. First, that the fundamental rights
embodied by the Constitution of India are available only to the
Permanent Residents of the State and not to the other residents of
the State including the citizens of India who are not the Permanent
Residents of the State. Secondly, only such of the fundamental rights
embodied by the Constitution of India, as are applicable to the State
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of Jammu and Kashmir, are available to the Permanent Residents.
Section 10, therefore, merely reiterates the intention of the Constitu-
tion (Application to Jammu and Kashmir) Order, 1954, and seeks to
Temove any irreconcilability between the Constitution (Application to
Jammu and Kashmir) Order, 1954, and the Constitution of Jammuand
Kashmir. Section 10 does not create the fundamental rights embcdied
by the Constitution of India, nor does it create any title to such funda-
mental rights. The intended effect of Section 10, to! restrict the funda-
mental rightsto the Permanent Residents of the State, operates subject
to the provisions of the Constitution of India and does not deprive the
people of the State, who are excluded from the definition of the Per-
manent Residents of the State by any law made by the State Legislature,
of the fundamental rights embodied by the Constitution of India and
guaranteed to them by the Constitution (Application to Jammu and
Kashmir) Order, 1954. To the extent, Section 10 of the Constitution
of Jammu and Kashmir impinges upon the fundamental rights guar-
anteed by the Constitution of India. it loses its effect. The funda-
mental rights envisaged by the Constitution of India are not conferred
-on the people of the State by Section 10 of the Constitution of Jammu
and Kashmir, but by the Constitution of India as| it is applicable to
the State by virtue of the Constitution (Application to Jammu and
Kashmir) Order, 1954. The fundamental rights aviilable in the State
are, therefore, enumerated within the meaning of the Constitution of
India and are enforced in the State by the instrumentalities which
exercise authority drawn from the Constitution of India.

The Permanent Residents of the State are entitleq to special rights
and privileges in the State which are envisaged byi the Constitution
(Application to Jammu and Kashmir) Order, 1954, as well as the
Constitution of Jammu and Kashmir. The Constituti\on (Application
to Jammu and Kashmir) Order, 1954, adds a new Article to Part I1I
of the Constitution of India in its application to Jammu and
Kashmir.?! The new Article marked 35-A, reserves special powers to
the State Legislature to define *“‘the classes of persons who are or shall
‘be the permanent Residents of the State,”” and confers on such Perma-
nent Residents any special rights and privileges to the exclusion of the
people of the State who are not the Permanent Residents of the State.
"The State Legislature is empowered to reserve such rights and privile-
ges to the Permanent Residents in regard to:

(1) employment under the State Government; \
(ii) acquisition of immovable property in the State;
(iii) settlement in the State; \
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(iv) right to scholarships and such other forms of aid as the State
Government may provide.

The State Government is vested with the powers to exclude the
people of the State, who are the citizens of India, from the definition
of the Permanent Residents of the State and also exclude them from
the right to claim employment under the State Government, right to
acquire immovable property in the State, right to settle in the State
and right to seek scholarships and the other forms of aid which the
State Government provides. Laws enacted by the State Legislature
excluding Indian citizers from such rights and privileges cannot be
held void on the ground that they violate fundamental rights envisa-
ged by the Constitution of India.22

The Constitution of Jammu and Kashmir vests wider powers with
the State Legislature in regard to the Permanent Residents and their
rights and privileges than the Constitution (Application to Jammu
and Kashmir) Order, 1954, envisages. The State Legislature is vested
with unrestricted powers to define ““the classes of persons who are or
shall be Permanent Residents of the State” or ‘“alter the definition of
the classes of persons who are or shall be Permanent Residents of the
State.” Section 8 of the Constitution of Jammu and Kashmir vests
with the State Legislature powers to include within the meaning of
the Permanent Residents people who are not citizens of India or the
State Subjects of Jammu and Kashmir and dispossess Permanent
Residents, or classes of Permanent Residents of their status of Perma-
nent Residents. Section 8 reads:

Nothing in the forgoing provisions of this Part shall derogate from
the pow:r of the State Legislature to make any law defining the
classes of the persons who are, or shall be permanent residents of
the State.

The State legislature is also vested with unlimited authority to
confer on the Permanent Residents of the State any special rights and
privileges, regulate such rights and modify them.? The Constitution
of Jammu and Kashmir does not limit the power of the State legisla-
ture to the matters which Article 35-A places within the scope of the
powers of the State Legislature. The powers vested with the State
legislature obviously conflict with the limits imposed on the autonomy
of the State by the fundamental rights embodied by the Constitution
of India and the legislation enacted by the State Legislature in viola-
tion of Article 35-A of the Constitution of India, will always be bad
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law and liable to be struck down by the courts.

Article 13 of the Constitution of India is applicable to the State
without any reservations and secures the fundamental rights avail-
able to the people of the State under the Constitution of India,
against any violation by any authority including such authority as is
created by the Constitution of Jammu and Kashmir. The obligations
imposed by Article 13, on public authority are expressly universal.24
In its application to Jammu and Kashmir State, Article 13 underlines :

(i) that the State Legislature cannot enact law which abridges or
takes away the fundamental rights conferred by the Constitu-
tion of India on the people of the State and the laws made by
the State Legislature which contravene such fundamental
rights are void to the extent of the contravention; and

(ii) that laws within the scope of Article 13 include the laws
made by the Legislature of Jammu and Kashmir State as well

as the amendments in the Constitution of Jammu and
Kashmir.

The fundamental rights envisaged by the Constitution of India,
which are applicable to the Jammu and Kashmir State are:25

(i) Article 12 and Article 13, which define the nature and scope
of the fundamental rights;

(ii) Article 14, which defines the right to equality;

(iii) Article 15, which defines the right against discrimination on
grounds of religion, race, caste, sex and place of birth;

(iv) Article 16, which defines right to equality of opportunity in
matters of public employment;

(v) Article 17, which abolishes untouchability and forbids prac-
tice of untouchability in any form;

(vi) Article 18, which prohibits the conferment of titles and the
acceptance, by the Indian citizens of titles conferred by
foreign states;

(vii) Article 19, which defines the right to freedom;
(viii) Article 20, which defines the right to protection in respect of
conviction for offences;

(ix) Article 21, which defines the right to protection of life and
personal liberty;

(x) Article 22, which defines the right to protection against arrest
and detention;

(xi) Article 23, which prohibits trafficking in human beings and

S

THE BASIC STRUCTURE 63

forced labour;

(xii) Article 24, which prohibits the employment of children in

factories and on mines and other hazardous employments;
(xiii) Article 25, which defines the right to freedom of faith and
profession, practice and propagation of religion;

(xiv) Article 26, which defines the right to freedom to manage
religious affairs;

{(xv) Article 27, which defines the right to pay taxes for ths pro-
motion of any particular religion;

(xvi) Article 28, which defines the right to freedom to attend reli-
gious instruction or religious worship in educational institu-
tions;

(xvil) Article 29, which defines the right to protection of tke
interests of the minorities; and

(xviii) Article 30, which defines the right of the minorities to estab-
Jish and administer educational institutions.

Provisions of Article 22 are applicable to the State of Jammu and
Kashmir, with two main reservations. Clause (4) and (7) of Article
22, provide that no law providing for preventive detention shall autho-
rise detention for a period exceeding three months unless an Advisory
Board has reported that there is sufficient cause for such detention.
The Advisory Boards are constituted of Judges of the High Couit or
persons who heve been or qualified to be the Judges of the High
Court. Clause (4) further stipulates that the detention cannot exceed,
in any case, beyond the maximum period prescribed by a law made
by the Parliament of India. The rescrvation in the application of
clause (4) and (7) vests the power to prescribe the maximum period
of preventive detention in the State Legislature and not the Parliament
of India.

The fundamental right to property, embodied by Articles 31,
31-A, 31-B, 31-C and 31-D, was deleted from the Constitution of
India by the Constitution (Forty-fourth) Amendment in 1978, and
reduced to a civil right. The amendments to the Constitution of India
under Article 368, are applicable to the State of Jammu and Kashmir
only after their operation is extended to the Jammu and Kashmir
State, by an enabling order of the President of India in accordance
‘with the provisions of the Constitution (Application to Jammu and
Kashmir) Order, 1954.26 No such order, has so far been issued by the
‘President of India and the application of the Forty-fourth Amend-
ment to the Constitution of India, has not been extended to the State.
Consequently, the right to property, embodied by the Constitution of
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India, before it was deleted by the Forty-fourth Amendment, is still
available in the State in the form it was made applicable to the State
by the Constitution (application to Jammu and Kashmir) Order, 19?4,
and the subsequent Presidencial Orders.?’ As a matter of fact, like
other fundamental rights, envisaged by the Constitution of India, th.e
right to property, was also extended to the Jammu. and Kashrm'r
State, with a number of reservations and exceptions. First, the provi~
sions of clauses (3), (4) and (6) of the Article 31, were not .mz.ide
applicable to the State. Clause 3 of the Article 31 imposed a lxn'uta-
tion on the State legislature and no law enacted by any State Legisla-
ture with regard to acquisition of property for public purposes and
the determination of compensation for such acquisition, could take
effect unless the law was not reserved for the consideration of the
President and did not receive his assent. Clause (4) of Article -31,
provided that Bills pending in the Legislature of a State at the time
of the commencement of the Constitution of India, with regard to the
acquisition of property and the determina.tion of compc?nsatlon were
required to be reserved for the consideration of the President of India
and also his assent. Clause (6) of Article 31 laid down that any law
with regard to acquisition of property and determination of compen-
sation enacted not more than eighteen months before the commence-
ment of the Constitution of India, were to be reserved for the
consideration and assent of the President. !

The legislature of the Jammu and Kashmir Stat.e was obviously
exempted from submitting any laws it en.acted with regard. to the
acquisition of property and the determination of compensations or
any Bills pending consideration at the time of the commencement (?f
the Constitution or any laws enacted in the Jammu and Kashmir
State to the President of India for his consideration and assent.

Secondly, Clause (5) of Article 31, was omitted in its application
to the Jammu and Kashmir State and replaced by a new clause.
In accordance with the substituted clause (5):

(i) provisions of any existing law with regard to acquisitior} of
property for public purposes and payment of compensation,
could not be effected by Clause (2) of Article 31, which provid-
ed for the acquisition of property for public purposes and
the payment of compensation for property acquired for public
purposes; j

(ii) provisions of any law which the State of Jammu and Kashmir
made after the promulgation of the Constitution (application
to Jammu and Kashmir) Order, 1954, with regard to the-
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imposition or levy of any tax or penalty, promotion of public
health and prevention of danger of life and property and
evacuee property could not be prejudiced by Clause (2) of
Article 31.28

Article 31-A was added to the Constitution of India by the (First
Amendment) Act, 1955, and was also made applicable to the Jammu
and Kashmir State with a number of reservations. The State Legis-

lature was reserved the power to undertake legislation providing
for.?®

(a) acquisition of estates in land;

(b) take over the management of any property for a limited
period;

(c) amalgamation of two or more corporations;

(d) extinguishment and modification of rights of persons interes-
ted in corporations;

(e) extinguishment or modification of rights aquired under agree-
ment of lease to any mineral or mineral oil.

While the legislatures in other Indian States were required to
reserve all Bills pertaining to such matters for the consideration and
the assent of the President, no such limitation is placed on ths powers
of the Legislature of the Jammu and Kashmir State. The State Legis-
lature is also vested with wide authority to undertake legislation to
implement Directive Principles of State Policy envisaged by the
Constitution of Jammu and Kashmir. No such legislation is required
to be reserved for the consideration of the President.

Modifications are made in the application of the provisions of
Article 31-A to the State according to which estates are redefined to
include land which is occupied or has been let for agricultural

purposes or for purposes subservient to agriculture or for pastures,
and

(i) building pastures on such land;
(ii) trees standing on such land;
(iii) forest land;
(iv) wooded waste land;
(v) cultivation fields floating;
(vi) areas of Jandars and Garats;
(vii) Jagirs, Inams, Maufis, Mukararis, and other grants, exclu-
ding building sites near towns or villages and land reserved
for municipalities, notified areas or town-planning.3°
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The Constitution of India provides for constitutional remedies
for the enforcement of fundamental rights. The provisions of the
Constitution of India are applicable to the Jammu and Kashmir
State with two modifications. First, in regard to the Jammu and
Kashmir State the Parliament of India cannot empower any other
court to issue writs and orders in Jammu and Kashmir, for the
enforcement of fundamental rights. Further, a special cla}lse, sub-
clause (2-A), is added to Clause 2 of Article 32 and th.e High Court
of Jammu and Kashmir is vested with the power to issue to any
person or authority, including in appropriate cases any Goycrnmfent
within those territories, directions or orders or writs,. }qcludlng
writs in the nature of habeas corpus, mandamus, prohibition, quo
warranto and certiorari, or any of them, for the enforcement of any
of the fundamental rights.3! :

Secondly, in its application to Jammu and Ka§hm1r, a 1_1ew
Article numbered 35-A, is added to Part III of the Indian 'CODStltU-
tion by the Constitution (application to Jammu and Kashmir) Order,
1954. Article 35-A stipulates:

Notwithstanding anything contained in this Constitutio.n, no
existing law in force in the State of Jammu and Kashmir, and
no law hereafter enacted by the Legislature of the State,
(a) defining the classes of persons who are, or shall l:fe,
permanent residents of the State of Jammu and Kashmir;
r
(b) :onferring on such permanent residents any special rigl}ts
and privileges or imposing upon other persons any restric-
tions as respects:
(i) employment under the State Goverflment;
(if) acquisition of immovable property in the State;
(iii) settlement in the State; or :
(iv) right to scholarships and su.ch other forms of aid as
State Government may provide; )
shall be void on the ground that it is inconsistent with or takes
away or abridges any rights conferred on the other citizens of
India by any provisions of this Part.

Article 35-A in effect, saves all such laws which are in force in
the State and which define the Permanent Residents of the State
and confer on them special rights and pri.v:deges ?n regard to the em-
ployment under State Government, acquisition of immovable pr‘ope{fy
in the State, seitlement in the State, and the grant of schoiarship
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and such other forms of aid as the State Government provides,
from being declared void on the ground that such laws take
away or abridge the Fundamental Rights conferred on the citizens
of India. Article 35-A further reserves the right to the State Legis-
lature to enact any law to define the Permanent Residents and
confer upon them special rights and privileges with regard to
matters of employment, acquisition of immovable property and
settlement in the State and the grant of scholarships and other aids
the State Government provides. Laws made by the State Legisla-
ture in pursuance of Article 35-A are not deemed to be void on the
ground that they viclate or abridge the Fundamental Rights.

Article 35-A seeks to protect the State Subject Rules and also to
vest the power in the State Legislature to exclude citizens of India
who are not the Permanent Residents of the State, from the special
rights which Permanent Residents are granted under the State Sub-
ject Rules. The citizens of India, who are not ths Permanent Resi-
dents of the State, cannot claim the rights which the laws in force
in the State, confer on the Permanent Residents or the laws enacted
by the State Legislature confer on them.

Evidently Article 35-A, of the Constitution of India, encouches
provisions, which are severely pernicious and vest in the State legis-
lature wide powers to:

(i) Confer upon the Permanent Residents of the State special
rights and privileges in terms of employment under the
State Government, acquisition of immovable property in the
State, settlement in the State and the scholarships and other
forms of aid provided by the State Government, to the
exclusion of the citizens of India, who reside in the State
but are not defined as the Permanent Residents of the
State;

(ii) exclude Permanent Residents of the State or sections of the
Permanent Residents of the State from the definition of the
Permanent Residents, and to deprive them of the special
rights and privileges, ths Permanent Residents of the State
enjoy;

(iii) include, Indian citizens or szction of Indian citizens within
the definition of the Permanent Residents of the State to the
exclusion of the other Indian citizens.

The limitations imposed by Article 35-A on the availability of the

- fundamental rights in the State are further enhanced by the
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Constitution of Jammu and Kashmir which vests with the State
legislature powers to:

(i) define or aiter the definition of classes or persons, who are
and shall be the Permanent Residents of the State;
(i) confer on Permanent Residents special rights and privileges;
(iii) regulate and modify the special rights and privileges enjoyed
by the Permanent Residents.

It is a grievous constitutional error to vest in the State Legisla-
ture powers which it can use to circumvent the fundamental rights
guaranteed by the Constitution of India. Section 35-A allows the
State Legislature to define the class of Permanent Residents and
provide the Permanent Residents special rights and privileges to the
exclusion of the other people of the State who are not the Perma-
nent Residents of the State. There isa wide scope for the State
Legislature to enact any discriminatory legislation, and to deprive
any section of the people of the State from the special rights and
privileges which they are entitled to as the Permanent Residents.
The State Legislature is empowered to include any person, even if
he were not a citizen of India, within the definition of the Perma-
nent Residents and exclude citizens of India as well as the Permanent
Residents of the State from any such definition. There is an inherent
conflict between the rights conferred on the people of the State and
the provisions of the Constitution of the State which resort to classifi-
cations on grounds of community, region, religion and class, and the
successive State Governments have actually used such powers to
channelise patronage into lines preferred by them.

The authority vested in the State Legislature to define the classes
of people, which are entitled to special rights and privileges, violates
the spirit of the Constitution of India, which vests no authority with
the Government of India or the governments in the Indian States,
to determine the scope of the fundamental rights guaranteed by the
Constitution of India. Rights are fundamental only in case they are
placed out of the reach of the government and that is aocompl'ishe'd
by Article 13 of the Constitution of India. So long as this ' A'rtlc.le is
applicable to the Jammu and Kashmir State, universal limitations
are imposed on any authority within the State including th; State
Legislature to enact discriminatory legislatic.m in accm:dance with th'e
provisions of Article 35-A of the Constitution of India or .thc provi-
sions of the Constitution of the State.

Article 35-A is an extra provision which was added to Part III
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of the Constitution of India by an executive order—the Constitu-
tion (application to Jammu and Kashmir) Order, 1954 and is
confined to the application of Part IIT of the Constitution of India
to the Jammu and Kashmir State. It deserves to be noted that
the Constitution (application to Jammu and Kashmir) Order, 1954,
is not an amendment within the scope of Article 368 of the Consti-
tution of India, and cannot escape the implications of Article 13 of
the Constitution of India. Any special limitation imposed by the
President of India by virtue of Article 370 cannot supersede the
powers vested in the Courts by Article 13 of the Constitution of India,
to review laws and executive orders passed and promulgated by any
public authority in India.??

Directive Principles of State Policy

The Constituent Assembly of the State set out to finalise the basic
principles of the Constitution of the State in October 1953. The Basic
Principles Committez of the Constituent Assembly and the Advisory
Committee on Fundamental Rights and Citizenship presented their
reports to the Constituent Assembly in February 1954, The Advisory
Committee on Citizenship and Fundamental Rights took a broader
view of the fundamental rights and included in its report recommen-
dations with regard to the Directive Principles of State Policy as well.
The Basic Principles Committee which laid down the principles for
the Constitution of the State Government, did not make any recom-
mendations with regard to the Directive Principles of State Policy.
The Advisory Committee on Citizenship and Fundamental Rights,
classified the Directive Principles of State Policy within the broad
framework of the fundamental rights. However, the Committee drew
a distinction between the two sets of rights: the fundamental Rights,
which envisaged safeguards against prejudicial action and were, there-
fore, required to be enforced by the Courts and the Directive Princi-
ples of State Policy which required positive action by the State and
could not be enforced by the Courts. The Committee observed:

An examination of the Fundamental Rights embodied in the
Constitutions of some of the more important countries of the
world would reveal that while there are certain rights which
require positive action by the State and which can be granted
only so far as such action is practicable, there are others which
require that the State shall abstain from prejudicial action. Itis
obvious that the rights of the first type are not normally
either capable of or suitable for enforcement by legal action,
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while those of the second type may be so enforced. Both classes
of rights are mentioned together under the head ‘‘Fundamental
Rights” in certain Constitutions but in certain others distinction
between the two forms of rights is clearly recognised. A similar
distinction is recognised in Dr. Lanterpacht’s ‘‘International Bill
of Rights of Man, 1945.”” The Committee having carefully consi-
dered that matter, is of the view that it would be useful to
separate the two classes of rights, firstly, those rights which shall
be enforceable in a court of law and secondly, those which shall
be guaranteed by enjoining upon the State to take specified and
planned action in the field of social and economic reconstruction
of the State. This set of rights shall retain fundamental position
in the governance of the State.

The Committee recommended that in order to provide the people
of the State with equal opportunities and adequate minimum of citi-
zenship, it was necessary to provide for a “‘separate set of principles
which would be fundamental in the governance of the State and shall
be intended for the guidance of the State.” The Committee
observed:

The Committee recognises that in a democratic state every person
must be provided with equal opportunities and adequate minimum
of civilised standard of life. To realise that ideal, however, the
State must take resort to economic planning with a view to
achieve all sided advance on a country-wide scale.3%

The recommendations of the Committee evisaged the Principles
of State Policy which sought to secure the people of the State, right
to work with payment in accordance with its quantity and quality,
subject to a basic minimum wage, better conditions of work, decent
standard of life, full employment, leisure and cultural opportunities,
material security in old age, sickness and disability, and maternity re-
lief. The recommendations of the Committee embodied guidelines for
the State to secure for the people adequate means of livelihood and
ensure that the ownership and control of the material resources of
the community were utilised for common good and were not allowed
to “result in the concentration of the ownership and control of
essential commodities of few individuals to the common detriment.”
The recommendations of the Committee also envisaged the princi-
ples which sought to secure strength and health of workers both men
and women, protection for children against moral and material
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abandonment, free and compulsory primary education for all children
and special care for the socially and educationally backward sections of
the people. The Committee also laid guidelines for the development
of the State language, and the regional languages, especially theback-
ward languages, and the establishment of a State Language Academy
to evolve the scripts of such languages, enrich them by translations,
study of their history and raise scholarship for their study.*®

The Directive Principles of State Policy were finally included in
Part IV of the Constitution of Jammu and Kashmir State. The
Principles envisage four major policy formulations. The formulations
pertain to :37

(i) Economic reorganisation of the State;
(i) Work, wages, social security and social insurance;
(iii) Protection of children, women and socially backward classes;
and
(iv) Education.

Section 13 of the Constitution of Jammu and Kashmir stipulates
that the prime objective of the State shall be to reorganise the social,
economic and political institutions of the State according to the
“objectives of the freedom movement envisaged in “New Kashmir.”%
Within the broad scope of objectives envisaged by ‘New Kashmir’,
the State is charged by the Constitution to promote the welfare of
the people by “establishing and preserving a socialist order of
society”’ in which all forms of exploitation of man are abolished and
social, economic and political justice inform the institutions of
national life. The founding fathers of the Constitution have added
a specifically defined operative dimension to the Directive Principles
of State Policy. Not content with the construction of the Constitu-
tional framework for the government of the State and the location of
national objectives, the founding fathers have laid down guidelines for
the operational process to realise the welfare of the people. The
Constitution underlines the construction of a ‘“socialist order of
society” in the State. The Directive Principles of State Policy envisaged
by the Constitution of India are not qualified by any such drastic
operative stipulations. The Constitution of India stipulates that the
State will endeavour to establish a ““‘social order’” which would ensure
the welfare of the people, a stipulation which covers general pattern
of economic and social reorganisation.?® Ambedkar stated inthe
Constituent Assembly of India:
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There are various ways in which people believe that economic
democracy can be brought about: there are those who believe
in individualism as the best form of economic democraey; there
are those who believe in having a socialist state as the best
form of economic democracy; there are those who believe in
the communistic idea as the most perfect form of economic
democracy.

Now, having regard to the fact that there are various ways by
which economic democracy may be brought about, we have
deliberately introduced in the language that we have used, in
the directive principles, something which is not fixed or rigid. We
have left enough room for poeple of different ways of thinking,
with regard to the reaching of the ideal of economic democracy,
to strive in their own way. to persuade the electorate that it is
the best way of reaching economic democracy, the fullest
opportunity to act in the way in which they want to act.40

The founding fathers of the Constitution of Jammu and Kashmir,
followed a different direction and laid down clearly defined catego-
ries of positive essential direction for the economic reorganisation
of the State. The founding fathers did not only express their prefer-
ences for a specific social order in which man was not exploited,
they laid down formal directives for the establishment of the
economic organisation they sought to establish in the State.#! They
stipulated in Section 14 of the Constitution:

Consistently with the objectives outlined in the foregoing section,
the State shall develop in a planned manner the productive
forces of the country with a view to enriching the material and
cultural life of the people and foster and protect:

(a) the public sector where the means of production are owned
by the state;

(b) the cooperative sector where the means of production are
cooperatively owned by individuals or groups of individuals;
and

(¢) the private sector where the means of production are owned
by an individual or a corporation employing labour, provid-
ed that the operation of the sector is not allowed to result
in the concentration of wealth or the means of production
to the common detriment.
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The import of the stipulations, embodied in Section 14, is.
revolutionary. The Constitution directs the State to plan the deve-
lopment of the productive forces of the State. Planning of productive
processes, forms the fulcrum of the entire policy design as envisag-
ed in the Directive Principles of State Policy. Since the function of
the governing principles of the State is to establish a socialist order
of society, planning of productive processes is cast in the specific
context of planning the development of all economic forces to-
establish a socialist society. The Constitution is direct and specific
in its instruction and does not provide for the growth and develop-
ment of an economic organisation in which the national resources.
are immune from social control. Planned development of
productive process underlines social control of all productive
forces. The principle is encouched in operational terms in the
instructions to foster and protect three sectors of productive pro-
cesses: the public sector in which the means of production are owned
by the State, the cooperative sector in which the means of production
are socially owned and the private sector in which the means of”
production are owned by individuals and corporates. The framers
of the Constitution, therefore, voted for the reorganisation of the
property relations in general and the consequent restructuralisation
of the productive process. They imposed a heavy embargo on the
private sector by laying down that operation of the private
sector should at no time be allowed to lead to the concentration of
wealth or of the means of production. The intention of the framers
of the Constitution is clear and evidently they considered the con-
tainment of private ownership of wealth or means of production as.
an objective necessity for the construction of socialist order of
society in the State. The words “or of the means of production”
included in Clause (C) of Section 14, are significant in their meaning.
The framers of the Constitution were not content with the adjust-
ment in the operation of the private sector at the income level, for
if their intentions were such, the words ‘‘concentration of wealth”
would have been sufficient to convey their outlook. The framers of
the Constitution sought to subject to social control, all means of
production, whether privately or publicly owned and contain the
operation of the privately owned productive processes in case such
processes led to common detriment.

The Directive Principles of the State Policy underline an overall
structural reorganisation as well as functional reorientation of the
entire economic organisation of the State. The framers of the
Constitution, in unequivocal terms, opt for drastic regulation of alk
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property relationships, and vest the authority to accomplish that in
the State.

The Directive Principles of State Policy further instruct the State
to organise and develop agriculture and animal husbandry by ‘‘bring-
ing to the aid of the cultivator the benefits of modern and scientific
research and techniques.”’#> This is aimed to achieve a speedy im-
provement in the standards of living of the rural masses and accele-
rate the pace of their prosperity. Instructions are also given to the
State to rehabilitate, guide and promote ‘“the renowned crafts
and cottage industries of the State”, initiate and execute well
considered programmes modernising techniques and modes of
production, including the employment of cheap power so that
unnecessary drudgery and toil of the workers is eliminated and the
artistic value of the products enhanced. The State is also instructed
to provide for the encouragement of individual talent and initiative.*?

The second set of instructions, which the Directive Principles of
State Policy envisage, deals with the right to work, minimum wages,
conditions of work and social security. The State is to strive:

(i) to secure for the people, men and women, equally, the right
to work, “that is the right to receive guaranteed work with
payment for labour in accordance with its quantity and
quality subject to a basic minimum and maximum wage
established by law”’;

(ii) to secure for all workers, industrial and agricultural, just and
humane conditions of work with leisure and other social and
cultural opportunities;

(iii) to secure for working men and women and children their
health and ensure that the women and children are not forced
by economic necessity to enter vocations unsuited to their
sex, age or strength;

{iv) to secure for the people of the State adequate maintenance,
employment and in exigencies of underserved want by
providing social insurance, medical aid, hospitals, sanetoria
and health resorts at the State expenses;

(v) to safeguard and promote the health of the people by
improving public hygiene and by prevention of disease
through sanitation, pest and vermin control, propaganda and
other measures and by ensuring widespread, efficient and
free medical services throughout the State with particular
emphasis on remote and backward areas.*
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The State is also instructed to guarantee to the socially and
educationally backward sections of society, special care in the pro-
motion of their educational, material and cultural interests and
protection against social injustice.45

The third set of instructions, the Directive Principles of State
Policy envisage, enjoins upon the State to:

(i) secure for every Permanent Resident of the State right to
free education upto the University standard;*

(ii) provide within a period of ten years from the commence-
ment of this Constitution, compulsory education for all
children upto the age of fourteen years;*’

(iii) ensure to all workers and employees adequate facilities for
adult education and part-time technical, professional and
vocational courses;*8

(iv) secure for all children the right to happy childhood with
adequate medical care;* and

(v) secure for all children and youth, equal opportunities in
education and employment and protection against exploita-
tion, moral and material abandonment.5°

The Directive Principles of State Policy envisage special instruc-
tions for the welfare and security of women. Section 22 of the
Constitution enjoins upon the State to secure for all women.5!

(i) the right to equal pay for equal work;
(i) the right to maternity benefits as well as adequate medical
care in all employments;
(iii) the right to reasonable maintenance, extending to married
women who are divorced or abandoned;
(iv) the right to full equality in all social, educational, political
and legal matters; and
(v) special protection against discourtesy, defamation, hooligan-
ism and other forms of misconduct.

An important aspect of the Directive Principles of State Policy is
that they envisage instructions, which seek to separate the judiciary
from the executive and secure a judicial system which is humane,
cheap, objective and impartial and which ensures that justice shall be
done and shall be seen to be done.””52 The State is further directed to
strive to ensure the efficiency, impartiality and incorruptibility of the
various organs and instruments of justice, administration and public
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utility services. The State is also instructed to take steps to organise
village Panchayats and endow them with such powers and authority
as are necessary to enable them to function as units of self-govern-
ment.53

TEe Directive Principles of State Policy impose on the State a
positive responsibility to “‘combat ignorance, superstition, fanaticism,
communalism, racialism and cultural backwardness.””s* The State is
further charged to foster and promote ‘“‘brotherhood and equality
among all communities under the aegis of a secular state”’.

The Directive Principles of State Policy, envisaged by the Consti-
tution of the State underline certain broad assumptions. These are:

(i) Instructions laid down in the Directive Principles of State
Policy are fundamental in the governance of the State;
(ii) The Directive Principles of State Policy are a sacrosanct part
of the Constitution of the State; and
(iii) The imperatives laid down in the Directive Principles of the
State Policy are not justiciable.5s

Long before the Constitution of Jammu and Kashmir was drawn
up the Directive Principles of State Policy were incorporated in it,
the issues were cleared by the Courts in the rest of the country that
the laws made in furtharancs of the Directive Principles of State
Policy enshrined in the Constitution of India, could be held void if
they impinged upon ths provisions of the Constitution of India
enumerating the fundamental rights. Obviously, when the Directive
Principles of State Policy were formulated by the founding fathers
of the Constitution of Jammu and Kashmir they entertained little
doubt about the fact that the Directive Principles of State Policy,
howsoever, radically progressive they had been rendered, were ulti-
mately subsidiary to the provisions of the Constitution of India,
applicable to the State and enforceable by the Courts. By that time it
was recognised:

(i) that instructions enshrined in the Directive Principles of
State Policy formed a vital Ink in the constitutional structure
of India and therefore, a balance of substantive content
required to be established between the action taken in
furtherance of the Directive Principles of State Policy and the
limitations envisaged by the Constitution of India;5 and

(ii) that the instructions embodied in the Directive Principles of
State Policy, were subservient to the provisions of the
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Constitution of India, enumerating the fundamental rights
and laws giving effect to Directive Principles of State Policy
could be declared void if such laws infringed on the funda-
mental rights.57

The Twenty-Fifth Amendment to the Constitution of India gave
a new direction to the evolution of the constitutional provisions with
regard to the Directive Principles of State Policy. The amendment
provided:

(i) that no law giving effect to their instructioys eml.aodied to
implement Directive Principles of State Policy envisaged by
Clause (b) and Clause (c) of Article 39, could be questioned
in any court even if such Jaws took away or abridged the
fundamental rights embodied in Article 14, Article 19 and
Article 31 of the Constitution of India; and

(i) no law containing a declaration that it was aimed to give
effect to the Directive Principles of State Policy would be
called in question in any court on the ground that it qid not
give effect to such policy. Clause (b) and (c) of Article 39
laid down that the material sources of the community would
be so distributed as to subserve the common good and the
economic organisation of the society would not be allowed
to operate to result in concentration of wealth and means of
production. The Twenty-fifth Constitutional Amendmer{t
was made applicable to Jammu and Kashmir by the Consti-
tution (application to Jammu and Kashmir) Order, 1975.

The Forty-second Amendment to the Constitution of India ﬁna.lly
removed the main limitations which were imposed on the Directive
Principles of State Policy by the Constitution of India. The a}mex}d-
ment provided that the laws which gave eﬁ'ecif to the Directive
Principles of State Policy could not be declared void on the grounfl
that such laws took away or abridged the fundamental rights embodi-
ed by Article 14, Article 19 and Article 31 of the {CoPstitution of
India. The Forty-second Amendment was made applicable to the
Jammu and Kashmir State by the Constitution (Application to
Jammu and Kashmir) order, 1975. No subsequent constitutional
amendment was made applicable to Jammu and Kashmir and the
constitutional provisions with regard to Directive .Principles of State
Policy remained in force in the State, till Article 31(c) was struck
down by the Supreme Court.>®



78 STATE GOVERNMENT AND POLITICS

Parliamentary Government

In its broad structure, the government of the State is based on
the model of parliamentary government. The State Government is
headed by the Governor of the State who is appointed by the Presi-
dent of India. The Constitution of Jammu and Kashmir vests all
executive authority in the hands of the Governor, who is charged to
exercise his powers himself or through his officers in his name. The
executive powers of the Governor extend to all such matters which
are not transferred to the Union Government and which are reserved
for the State under the provisions of Article 370 of the Constitution of
India.® Functioning as a vital link in the processes of the parliamen-
tary government, the Governor is also authorised by the Constitu-
tion of Jammu and Kashmir, to exercise important legislative and
financial powers.®® The Governor summons, prorogues and dissolves
the Legislative Assembly of the State, addresses two Houses of the
State legislature and sends messages to them for their consideration.
The Bills passed by the legislature are submitted to him for his assent
and he exercises the power to give his assent to the Bill, returns it
to the Legislature for reconsideration or withholds his assent till the
Bill is again passed by the legislature. The Governor also exercises
the power to promulgate ordinances when the State Legislature is not
in session and all such ordinances have the force of law. The Gover-
nor causes to be laid before the State Legislature the Annual Finan-
cial Statement showing the annual estimates of the receipts of revenue
and expenditures. No demand for grants can be made except on his
recommendations.

None of the powers vested in the hands of the Governor are
exercised by him. The Constitution stipulates that the Governor shall
appoint a Council of Ministers headed by the Chief Minister to aid
and advise him in the exercise of his powers.S! The Council of
Ministers is collectively responsible to the State legislature. The
Council is aprointed by the Governor from among members of the
State Legislature and remains in office till it enjoys the confidence of
the majority of the members of the Legislature. In practice the
ministry is installed in cffice by the party which has a majority in the
State legislature and remains in office so long as the majority party
supports its policies. The Governor confirms the process.

The Constitution of Jammu and Kashmir places an express limita-
tion on the Governor of the State and stipulates that “all the func-
tions of the Governor except those under Sections 36, 38 and 92
shall be exercised by him only on the advice of the Council of
Ministers.””62 Section 36 and Section 38, pertain to the appointment
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of the appointment of the Chief Minister and the other members of
the Council of Ministersand Section 93, lays down provisionsin regard-
to the constitutional breakdown in the State. Obviously, the discre-
tion to select and appoint the Chief Minister and the other Ministers
of the Council has little significance in a parliamentary structure based
on party leadership. The Governor is bound to appoint the nominee of
the majority party in the State Legislature as Chief Minister and the
other members of the Council of Ministers on the advice of the
Chief Minister. The Constitution of India vests a measure of discre-
tionary authority in the Governors of the Indian States, who enjoy
the technical authority to determine whether ministerial advice given
is acceptable to them. “It should also be kept in mind that acting on
the advice of the Council of Ministers does not necessarily mean
immediate acceptance of the first thoughts. The Governor can con-
vey his objections to any proposed course of action and ask the
Council of Ministers if he thinks it necessary, to reconsider the whole
issue. It is in the last resort that he must accept its advice. This is so
because he represents the majority of the State at the apex, though
symbolically, and has no rapport with the electorate and political
parties.”’63 The Governor of the Jammu and Kashmir State is denied
any such power or prestige and he has no authority to determine
whether ministerial advice given is acceptable to him. The limitation
on the powers of the Governor is absolute and establishes the prece-
dence of the Council of Ministers in the Government of the State.
Over the years, however, the precedence ensured for the Council of
Ministers has actually been assumed by the Chief Minister of the
State.
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THE STATE GOVERNMENT

Tha Constitution of Jammu and Kashmir envisages a parliamen-
tary form of government. The Constitution, before it was amended
in 1965, provided for an executiv2 which was constituted of a Sadar-
i-Riyasat, who acted and exercised his powers on the aid and advice
of a Council of Ministers. The Ministers were appointed by the
Sadar-i-Riyasat from among the members of the State Legislature,
who formed the majority of the m>mbers of the Legislative Assembly.
The Council of Ministers was headed by a Prime Minister and
the Prime Minister and the other Ministers were individually as well
as collectively responsible to the State Legislature.!

The Constitution of Jammu and Kashmir provided for a special
procedure by virtue of which the Sadar-i-Riyasat assumed his
office. The Sadar-i-Riyasat was first elected by the Legislative
Assembly and then recognised by the President of India as the
Sadar-i-Riyasat of the State. The Constitution laid down a num-
ber of qualifications for the person who could seek election
to the office of the Sadar-i-Riyasat. No person could be nomi-
nated for the election of the Sadar-i-Riyasat unless such person
was a Permanent Resident of the State; was more than twenty-five
years of age and was qualified to be elected to the Legislative Assem-
bly of the State. The Sadar-i-Riyasat could not be a member
of either House of the Legislature, and if a member of either
House of the Legislature was elected and recognised the Sadar-i-
Riyasat, he was deemed to have vacated his seat in the Legislature
from the date he entered upon his office as the Sadar-i-Riyasat.
The Sadar-i-Riyasat was precluded from holding any office of profit
under the State.

The Sacar--Riyasat held his office during the pleasure of the
Presicent and subject to that stipulation, he was to hold office for
a term of five y:ars. Notwithstanding the expiry of his term, the
Sadar-i-Riyasat continued to hold office until his successor entered
upon his office. A person, who held the office of the Sadar-i-Riyasat
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;viass zlgél;lc 11:;1) t;e re-e‘lec.ted to that office. Before entering upon
Rivst “,,as : ;da;—x-Rlyasat, or the person acting as the Sadar-i-
s J;stice ofq' r;. to subscribe an oath in the presence of the
vt » n his absence, of a Judge of the High Court of the
2 C,(msﬁmt‘mg that he wguld ‘“preserve, protect and defend
b ion ar}d the Jaw” and would devote himself to “the
]f:he and will-b.emg of the people of the State.”
Sadari li?ior;ss;l:u;mn laid doYvn t.he procedure for the election of the
e e]ecteg ) y the Legislative A.ssembly.2 The Sadar-i-Riyasat
i apa tyhsec‘ret .ballot and a single transferable vote. Nomi-
e Ie e'ection of the Sad.ar-itRiyasat were filed in the pres-
i 4 o ;11 cage only one gomgnatlon was filed for the election,
b 5 g o filed the no'mmanon was declared duly elected after
bty g ::;d was found 151 order and accepted. In case there
iy s idates, the candidate who obtained higher number of
equa]’ iy l<lecl:;red elected. In case the two candidates obtained
by Whe;-e e Speaker was reserveczl thz right to exercise his casting
b 1:110re tha'n two candidates were nominated for the
- cand,idate 110 cand.ldate secured more than half the votes caste,
e e]:“; ho obtained the s‘mallest number of votes was excluded
obtaininé . sctioa. "I“he balloting, then proceedzd, the candidate
Wy umi([: osurreli)li'e:;mm;zl‘zaa:)f vo‘;cs_ b.:ling excluded from the
number of the votes polled. In c:as(zS tl(ir f: rrerendy than' i
o ] 2¢ or more candidates ob-
exlcr;zg::q::el Sl;liamkt:;rwc;fs' l-V(S)tes gnclil one of them was required to be
! g reservad the right to ex:rcise his i
;;c;t't:o Itlowzﬁ'zct lthe excluspu of one among the candidates. Aﬁ::rni
awirih P:i mzc l\a/.{l;(;l::rt;afvif é)tea:tn elected by the Legislative Assem-
e was i i
the nam.e of the person elected the Sac?af-??lilii'zi;too::;nmsumcate
the President of India, for being recognised by him 409 shoar
bes."(li‘he Sadar-i-Riyasat received a salary of 5,500 rupees per month
ides other emoluments and allowances. The salary and the y
luments of the Sadar-i-Riyasat were charged on the Consolic;;t1 Oc;
Fund of the State and were not subject to the vote of the Assembl ;
The executive power of the State was vested in the Sadar-i-Riy.
sat. The executive power of the State extended to all matters wh?,al;
;‘Zir:hno;ttr:msf;;reg to the Union and were reserved in residutlxcm
e State. e Sadar-i-Riyasat exercised his powers th: h hi
officers who acted in his name. He was & wi Sk
appoint the Prime Minister of the State and :;ZSt;ii :(l:lt\f;c::het}l)\(;wetrhto
members of the Council of Ministers, the Advocate G’eneraloalfdr
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the.Chairman and the members of the Public Service Commission.
The Sadar-i-Riyasat was empowered to allocate business among the:
ministers and also make rules for the convenient transaction of busi-
ness of the Government.

The Sadar-i-Riyasat was vested with wide legislative powers. He
was an integral part of the State Legislature and was empowered to-
summon, prorogue and dissolve the Legislative Assembly. He was.
also reserved the power to address the two houses of the State
Legislature and send messages to them, He was also empowered to
nominate eight members to the Legislative Council from among the
economically and socially backward sections of the State, and
from among the people who possessed  special knowledge and
practical experience in art, literature, science, social service and
cooperative movement. He had the power to nominate two
women to the Legislative Assembly, if he was of the opinion
that women in the State were not adequately represented in the
Assembly. All Bills passed by the State Legislature were required
to be presented to the Sadar-i-Riyasat for his assent. No Bill was
deemed to have become an Act without the assent of the Sadar-i-
Riyasat. The Sadar-i-Riyasat was vested with the power to promul-
gate Ordinances during the recess of the State Legislature. The
Ordinances promulgated by the Sadar-i-Riyasat had the effect as
that of the Acts of the legislature.

The Sadar-i-Riyasat caused the State budget to be laid before
the Legislative Assembly. No demands for grants were to be made
except on his recommendation. The statements for supplementary
grants and additional expenditure were also caused to be laid before
the Legislature by him.

The Sadar-i-Riyasat was vested with the power to grant pardon
and reprieve and suspend, remit and commute sentences awarded to
persons convicted of offences against any law relating to matters on
which the executive power of the State extended.

~ue Constitution provided for the institution of a Council of
Ministers, headed by the Prime Minister, and charged with the
function to aid and advise the Sadar-i-Riyasat in the exercise of his
powers. An absolute limitation was imposed on the Sadar-i Riyasat
and he was bound to exercise all his powers on the advice of the
Council of Ministers except the functions regarding the appointment
of the Prime Minister, the Council of Ministers and declaration of
the Constitutional breakdown in the State. The Courcil of Ministers
constituted an independent political instrument which was installed
in office, by the party which commanded a majority in the legislature
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and .r‘mained in office so far as the majority continued to sup-
port it.

The Sadar-i-Riyasat was vested with power to declare a state of
Constitutional Breakdown if he was convinced that the government
in the State could not be conducted in accordance with the Consti-
t!.\tion. The Sadar-i-Riyasat was empowered to suspend the opera-
tion of the provisions of the Constitution, wholly or in part, and
assume to himself the power of the government and make such inci-
dental and consequential provisions as appear to the Sadar-i-Riyasat
to be necessary or desirable for giving effect to the object of the
Proclamation. The Proclamation of Constitutional Brezkdown was,
however, to be made with the concurrence of the President of India.
The Proclamatin of the Constitutional Breakdown was to remain
in force for six months after it was issued. The Proclamation could
not be extended by the Sadar-i-Riyasat, but no limitation was placed
on him to reimpose a Proclamation of Constitutional Breakdown
after it had caused to be operative. Every Proclamation of the
Constitutional Breakdown was required to be laid down before each
House of the State Legislature as soon as the House was convened.
Where ths Sadar-i-Riyasat assumed to himself the powers of legisla-
tion, any law made by hin remained in force for two years after
the Proclamation ceased to operate.

The Sixth Amendment of the Constitution of Jammu and
I'(ashmir, enacted in 1965, abrogated the provisions of the Constitu-
tion pertaining to the Sadar-i-Riyasat. The office of the Sadar-i-
Riyasat was abolished and fresh provisions were incorporated in
the Constitution which provided that the State Government would be
headed by a Governor, who was appointed by the President of
India and held his office during the latter’s pleasure. Provisions were
also made by the Sixth Amendment according to which the office
.of the Prime Minister of the State was abolished. Ths Sixth Amend-
ment included provisions in the Constitution of Jammu and Kashmir
which provided for a Council of Ministers headed by a Chief Minis-
ter, to aid and advice the Governor in the exercise of his powers.

Governor

The Governor of Jammu and Kashmir is appointed by the
'Pn:eSld:nt of India by warrant under his hand and seal in accordance
\zmh S33tinn 27 of ths Constitution of Jammu and Kashmir. It is
interasting to note that th: powar to appoint the Governor of the
State is vasted in the President of India by the Constitution of Jammu
and Kashmir. Tn actual practice the decision for the appointment of
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the Governor is made by the Prime Minister of India, usually in
consultation with the Minister of Home Affairs of the Government
of India. Practice has grown in the State, whereby the Union Govern-
ment consults the Chief Minister of the State in the appointment of
the Governor. Bhagwan Sahai was appointed the Governor of
Jammu and Kashmir in 1967, after the Chief Minister of the State,
Ghulam Mohammad Sadiq was consulted. Sahai was appointed
after the National Conference had been merged into the Indian
National Congress. So long the Congress remained in power in the
State, the convention to consult the State Government in the appoint-
ment of the Governor was followed. Lakshmi Kant Jha, who succee-
ded Baghwan Sahai was also appointed after the State Government
was consulted. However, after stormy events in the State, which
followed the defeat of the Congress in 1977, the practice of consulting
the State Government in the appointment of the Governor, was
abandoned. When Brij Krishen Nehru was appointed the Governor
of the State in 1981, the reference made to the State Government
was only formal. The leadership of the National Conference, watched
the installation of Nehru with helpless indignation. Nehru’s term
was cut short and in April 1984, the Lieutenant Governor of Delhi,
Jag Mohan was appointed the Governor of the State. Jag Mohan’s
appointment was made without consulting the State Government and
Farooq Abdullah, the Chief Minister of the State was informed after
the appointment of the Governor had been made. It is evident that,
in the appointment of the Governor, the consultation of the State
Government is neither obligatory nor binding on the Union Govern-
ment. The consultation of the State Government is only a formal
process in which the Union Government is not bound to seek the
opinion of the State Government and if it is sought, only such
weight is given to it that it deserves under the given circumstances.
Convention has grown by virtue of which, the Governor of the
State is appointed from outside the State. The main object of the
practice to appoint a Governor from outside the State appears to be
to ensure the Governor a position of impartiality and independence.?
The Constitution of Jammu and Kashmir before it was amended in
1965, laid down explicit provisions according to which the Sadarei-
Riyasat could only be elected from among the Permanent Residents
of the State. The provisions of the Constitution regarding the Sadar-
i-Riyasat were, however, repealed in 1965. The Sixth Amendment
incorporated provisions in the Constitution which provided for the
continuation of Maharaja Karan Singh as the Governor of the State
until the remaining period of his term for which he was elected as
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the Sadar-i-Riyasat of the State, expired. Karan Singh completed
his term in 1967, and the Governors who were appointed in succes-
sion to him, were appointed from outside the State.

Subject to the pleasure of the President of India, the Governor
holds his office for a term of five years from the date he enters upon
his ofice. The Governor continues to hold office until his successor
enters upon his office. The Governor can resign his office by writing
under his hand addressed to the President.

The Governor receives a salary of 5,500 rupees per mensem, With
other allowances which are specified in the Second Schedule of the
Constitution of Jammu and Kashmir. The Governor receives a
sumptuary allowance of 50,000 rupees, an allowance of 1,35,000
rupees for his staff and household, tour expenses of 30,000 rupees
and a miscellaneous fund of 20,000 rupees per annum. In addition,
the Governor also receives substantial allowances for the suprly of
water and electricity for his use and the maintenance of his vehicles,
buildings and gardens. The emoluments of the Governor cannot be
diminished during the term of his office.

Article 361 of the Constitution of India is applicable to Jammu
and Kashmir and the Governor of the State enjoys the immunities
and privileges the other State Governors in India enjoy. The
Governor is not answerable to any court of law for the exercise and
performance of his powers and duties of his office. Courts cannot
compel the Governor to exercise any power or perform any duty,
nor can a court compel him to forebear from exercising his powers
or performance of his duties. He is not amenable to the mandate or
writs or directions issued by any court. The courts are barred to
interfere in respect of official acts or omissions of the Governor.
Protection is extended in respect of acts or omissions which are
considered to be incidental to the excercise of his power.

Section 29 of the Constitution of Jammu and Kashmir lays down
that no person is eligible to be appointed the Governor of the State,
if he is not a citizen of India and has not completed thirty years of
age. Further a Governor cannot be a member of the State Legisla-
ture. If a member of the Legislature is appointed the Governor, he
is deemed to have vacated his seat in the Legislature from the date
he enters upon his office.

Before entering upon his office the Governor is required to
subscribe an oath in the presence of the Chief Justice or, in his
absence, of a Judge of the High Court of the State. The Governor
is required to swear in the name of God or solemnly affirm that he
will faithfully execute the office of the Governor or discharge the
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functious of the Governor of Jammu and Kashmir and will, to the
best of his ability, “preserve, protect and defend the Constitution
and the law”, and that he will devote himself to “the service and
well-being of the people of the State.”

The Governor constitutes the State Government. The executive
power of the State is vestad with the Governor and is exercised by
him directly or through his officers.* The executive powers of the
State extend to the matters which are not placed within the com-
petence of the Union Government and are reserved for the State
Government under Article 370 and the Constitution (Application to
Jammu and Kashmir) Order of 1934. All executive action of the
State Government is taken in the name of the Governor. However,
every executive decision may not formally be expressed, and orders
and instruments made and executed in the name of the Governor.
The' validity of an order or an instrument which is authenticated by
the rules made by the Governor cannot be called into question on
the ground that it is not made or executed by the Governor. The
Governor appoints the Chief Minister of the State. He appoints
the other Ministers on the advice of the Chief Minister. The
Chief Minister and the other ministers hold office during his pleasure.
The Governor makes rules for the transaction of the business of the
State Govarnment and for the allocation of the business of the
Government among the ministers. He also a>points the Advocate-
General of the State and the Chairman and the other members of
the State Public Service Commission.

The Governor is also vested with varied and wide legislative
powers. He is an integral part of the State legislature. He is empower-
ed to summon and prorogue the two Houses of the State Legislature
and dissolve the Lezislative Asszmbly. He nominates two women
to ths Legislative Assembly if h2 finds that women of the State are
not adequately represented in th: House. He also nominates eight
members to the Legislative Council from among the persons belong-
ing to socially and economically backward classes in the State and
the persons having special knowledge or practical experience in
respect of matters such as literature, sciencs, art, cooperative move-
ment and social servics. H= is entitlzd to address either House of
the Legislature or the two Houses jointly. He is authorised to make
enquiries with respect to a Bill p2nding consideration in either House
of the Legislature. All Bills passed by the Legislature are presented

to the Governor for his assent and no Bill becomes an Act without
his assent.

The Governor causes to be laid before the Legislature the Annual
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‘Financial Statement of the State showing the annual estimated receipts
-and expe'nditure. No demand for any grants can be made except on
‘the recommendations of the Governor. The Governor also causes to
be laid before the Legislature supplementary grants and additional
sexpenditure.

The Governor is empowered to grant pardon, reprieve and
remissions of punishment and suspend, remit or commute the sentence
awarded to any person convicted of any offence against any law
relating to matters over which the executive power of the State
extends.

Ths Constitution of the State expressly provides for a parliamen-
‘tary government and, though, the Governor is entrusted with powers
which at the face value are extensive his powers are exercised by the
‘Council of Ministers. The Council of Ministers aids and advises the
Governor in the exercise of his powers. The Constitution of Jammu
and Kashmir stipulates explicitly that th: Governor shall exercise his
powers on the aid and advice of the Council of Ministers except in
the appointment of the Chief Minister, the other ministers of the
Council of Ministers and the deputy ministers, and the promulgation
of a state of Constitutional Breakdown on the State. The limitation on
the Govarnor is therefore, absolute. The provision, envisaging the
limitation, is original to the Constitution of Jammu and Kashmir and
10 such limitation is found in the Constitution of India. No obligations
bind the Governors of the other Indian States to accept the advice
tendered to them by their Councils of Ministers and except for the
prescriptives of the parliamentary government, the Governors are not
bound to accept the advice of the Councils of Ministers. The Consti-
tution of India provides no remedy against the inability of the
Governor to accept the advice of the Council. The question whether
any and, if so, what advice is tendered by the Council tothe Governor
is not liable to be inquired into, by any court. Of course, the
Governors do not use their powers in case they do not need to,
but in cartain crucial matters the Governors have the option to act on
their own. “The Governor acts on the aid and advice of the Council
of Ministers because the system of the government is based on the
conventions that he will not flout the advice tendered to him by his
Ministry and the constitutional propriety demands that he upholds
the convention. But that is an extra constitutional implication, not a
legal guarantee. Besides the technical position, the Governor enjoys,
the C-nstitution of India bestows upon him the prestige of the
prerogative. The Constitution of the State, on the other hand,
declares in unequivocal terms that the Governor will always function
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on the advice of his ministry. The State Governor is denied the
power and prestige that could accrue to him from the constitutional
provisions vesting in him the technical authority to determine whether
ministerial advice given to him was acceptable to him. In fact, no
options are available to him. The Constitution denies him the power
to act except on the advice of his ministers. The Council of Ministers.
is, therefcre, vested with a wider orbit of power and enjoys a more
sacrosanct position than that enjoyed by the ministers in the other
Indian States. The Governor of the State is relegated to the position
of a mere figurehead less dignified than even a nominal consitutional
entity.”’s

Section 44 of the Constitution requires the Chief Minister to
communicate to the Governor the decisions of the Council of Minis-
ters relating to the administration of the State and the proposals for
legislation. The Governor is empowered to call for any information
from the ministry pertaining to the State Government. The Governor
is also reserved the right to return any decision taken by a minister
to the Council of Ministers for its consideration, if he feels that the
decision should receive such consideration. Obviously, these functions
cannot be performed by the Governor on the advice of the ministers,
because any such course defeats the very purpose for which the
provisions of Section 44 are incorporated in the Constitution of Jammu
and Kashmir. But that is precisely what the Governor is compelled to
do. The constitutional limitation placed on the Governor, therefore,
effects the most vital of the functions the Governor performs as the
constitutional head of the parliamentary government in the State.

Besides the power to summon and prorogue the Legislative
Assembly, which the Governor accomplishes on the aid and advice
of the Council of Ministers, he also exercises the power to dissolve
the Assembly. In the other Indian States, the practice has varied and
the Governors have generally exercised their discretion in the exercise
of their power to dissolve the Assembly. It is an established practice
that the advice of the Chief Minister is accepted by the Governor,
when the Chief Minister Fas a solid majority in the Assembly with
the exception that if the Chief Minister advises the dissolution
immecdiately before the beginning of the Budget session, the Chief
Minister’s advice is not accepted unless he submits his resignation.
The dissolution is refused on the ground that the Ministry would
stay in office till the elections are held, without getting the budget
passed. Practice has also shown that the Governors do not generally
accept the dissolution in eventualities where the Chief Minister has
a shaky or doubtful majority in the Legislative Assembly, though
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instances are there when the practice was not followed. No uniform
practice is followed in case the Chief Minister loses the confidence
of the Legislative Assembly. By and large the accepted principle is
that ultimately it is the discretion of the Governor to accept or reject.
the advice of the Chief Minister in such a case. The position of the
Governor in Jammu and Kashmir is, however, fundamentally differ-
ent. The stipulation of the Constitution that the Governor will act
on the aid and advice of the Council of Ministers, underlines the
powers of the Governor to dissolve the Legislative Assembly. In
1977, after the Congress party, which had an absolute majority in
the Legislative Assembly, withdrew its support from the ministry
headed by Sheikh Mohammad Abdullah, the Chief Minister advised
the Governor to dissolve the Assembly. The Congress staked its claim
to form an alternative government on the plea that it had a majority
in the House and Sheikh Mohammad Abdullah, who had been
elected the leader of the party as a sequel tothe Kashmir Accord of”
1975, did not have the mandate of the people and therefore, could
not use the prerozative to seek the dissolution of the Assembly. The-
Governor, Lakshmi Kant Jha dissolved the Assembly but declared a
constitutional breakdown in the State under Section 92 of the
Constitution of Jammu and Kashmir. In a way, it would have been
a travesty of ministerial responsibility, if Sheikh Mohammad Abdul-
lah, who had only one man, Mirza Afzal Beg with him in the entire
House of Seventy-five members, would have been permitted to-
continue in office as the head of the care taker government. In June
1984, when twelve Assembly members of the National Conference
repudiated the leadership of the Chief Minister, Dr. Farooq Abdul'ah,
he advised the Governor, Jag Mohan, to dissolve the Legislative
Assembly. Jag Mohan refused to accept the advice of the Chief
Minister on the ground that Farooq Abdullah had lost the mandate
of th: majority in the Legislative Assembly. The Governor invited
the leader of the break-away group of the National Conference,
Gulam Mohammad Shah, to form a new government. Gulam
Mohammad Shah was supported by the Assembly members of the
Congress-1 besices an independent member.

The Governor is vested with the power to promulgate Ordinances
during the recess of the Legislature if he is satisfied that the circum--
stances exist which necessitate interim legislation.® The Ordinances
promulgated by the Governor have ‘the force and sanction of law
made by the State Legislature. The Ordinances must be laid before:
the State legislature within six weeks of the reassembly of the two-
Houses of the Legislature. The Ordinances cease to operate in case
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they are not presented to the two Houses of the Legislature within
six weeks or are not approved by the State Legislature. Before an
Ordinance is issued, the Governor has to satisfy himself that the
circumstances warrant its promuleation. The Ordinance can be
promulgated by the Governor only in respect of the matters which
are reserved for the legislative competence of the Jammu and Kashmir
‘State by virtue of Article 370 of the Constitution of India and the
Constitution (Application to Jammu and Kashmir) Order, 1954. The
power to promulgate Ordinances is exercised by the Governor oa the
aid and advice of the Council of Ministers. Under the Constitution
‘of India, the satisfaction of the Governor is a subjective factor and
the validity of such satisfaction is not liable to be questioned- by a
court of law.

The powers of the Governor to promulgate ordinances were
radically modified by th= Fifteenth Amendmeat to the Constitution
of Jammu and Kashmir. B:fore the Fifteenth Amendm nt, the
power to promulgats Ordinances was, in reality, vested with the
‘Council of Ministers. Thz Governor’s satisfaction’ within the mean-
ing of Section 35(2) of the Constitution of Jammu and Kashmir,
‘was, before the Fifteenth Amendment, construed to constitute the
‘advice of the Council of Ministe s tendered to the Governor in the
exercise of his powers to promulgate Ordinances. The Fifteenth
Amendment added a proviso to sub-section 2 of section 91, which
‘stipulates:

Notwithstanding anything in this Constitution the satisfaction of
the Governor mentioned in sub-section (1) shall be final and con-
clusive and shall not be questioned in a court of law.

Ths inclusion of explicit provisions in the Constitution of Jammu and
Kashmir, which render the satisfaction of the Governor into a sub-
jective act, raises problems of crucial issue. The Governor’s power
to promulgate Ordinances is subject to the principle that the Governor
exercises his powers on the aid and advice of the Council of Minis-
ters. The Fifteenth Amendment leaves a wide margin for the
‘Governor to act in his own discretion and promulgate Ordinances.

The Governor exercises a number of discretionary powers, some
.of which are vested in the Governor by the Constitution. The other
.discretionary powers are, however, inherent in the Governor as the
Head of the parliamentary government in the State. The Constitu-
tional discretion is exercised by the Governor in:
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(i) the appointment of the Chief Minister;
(ii) promulgation of constitutional breakdown;

(iti) reporting a constitutional breakdown in the State and re-
commending the imposition of emergency due to constitu-
tional breakdown in the State, under Article 356 of the Cons-
titution of India.

The discretionary powers, which are inherent in the Governor
as the chicf of parlia neatary government, are slightly wider than
the constitutional discretion vested with him. The inherent discretion
also known as the “‘situational discretion” arises out of the functions
of the Governor, which the Governor camnot, but exercise in his
discretion. The Governor exercises discretion to:

(i) dismiss the ministry;
(ii) encourage, advise and warn the ministry;
(iii) seek information from the Chief Minister regarding legisla-
tive and administrative matters;
(iv) refuse assent to the Bills passed by the Legislature or return
Bills to the Legislature for its reconsideration;
(v) give assent to the constitutional amendments.

The Council of Ministers holds office *‘during the pleasure of the
Governor”. In a parliamentary government the pleasure of the
Governor coincides with the principle of responsibility. The Council
of Ministers enjoys the pleasure of the Governor till it enjoys the
confidence of the Legislative Assembly. The pleasure of the Gover-
nor ends when the Assembly withdraws its support from the govern-
ment in power. There are, however, certain eventualities in which
the Governor has the right to withdraw his pleasure and dismiss his
ministry. The Governor can withdraw his pleasure if the ministry
is dofeated but does not resign. After the defeat of the ministry
in the Punjab, on the Appropriation Bill in 1970, the Chief Minister
Gurnam Singh, did not tender his resignation for a day. The next
day the Governor asked him to submit his resignation which the
Chief Minister did. The Governor of Jammu and Kashmir, Jag
Mohan dismissed the National Conference Government headed by
Dr. Farooq Abdullah because the latter did not resign till late in
the day on 2 July, 1984, after twelve Assembly members of the
National Conference had repudiated his leadership. In August 1984,
the Governor of Andhra Pradesh dismissed the Ministry headed by
N. T. Rama Rao, after the latter refused to resign from his office
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{ following a split in the Telugu-Desam parliamentary party. Hardly
a month after, the Governor asked the Chief Minister Bhaskar Rao,
who had replaced N.T. Rama Rao, to submit his resignation because
the former had failed to muster a majority to support him in the
Legislative Assembly. The Governor can also dismiss the ministry
on the refusal of the Chief Minister to face the Assembly. In
November, 1967, P.C. Gosh, the Minister for Food Supplies along
with seventeen of bis supporters left the United Front Ministry of
Ajoy Mukherji in Bengal. Gosh claimed a majority and informed
the Governor, Dharam Vir that he enjoyed the support of the
majority in the Assembly and would form the Government. Dharam
Vir advised the Chief Minister Ajay Mukherji to summon the
Assembly session and demonstrate the strength of the United Front
Ministry on the floor of the Assembly. The Chief Minister informed
the Governor that the Assembly would be convened on Deczmber
18, 1967. The Governor did not approve of the long gap the United
Front wanted and repeatedly asked Ajoy Mukherji to convene the
Assembly. The United Front ministry, however, declined to accept
the Governor’s advice. The Governor promptly dismissed the United
Front ministry and invited P.C. Gosh to form a new government.

The Governor can also withdraw his pleasure in case the ministry
sought to remain in office by corrupt or unfair means or when he
is convinced that a ministry is acting in a way which is prejudicial
to the interests of the State. In a parliamentary government where
the government is drawn from the legislature and is responsible to
it, the issue of whether the government represents the will of the
people, may arise on occasions when vital political issues are involved
in the politics of the State. The Governor has the prerogative to
determine whether the ministry represents the “sense of the electo-
rate””. This is reinforced by the fact that the Governor is an agent
of the Centre and therefore, stands apart from the controversies and
stresses of the State politics and is expected to judge more objec-
tively the direction the State Government assumes. Obviously, he
will not act till he apprises the President of India about the develop-
ments in the State and secures his sanction that is the sanction of the
‘Government of India, for the action he interds to take. Such action
was taken first in Jammu and Kashmir, when the Sadar-i-Riyasat
dismissed the ministry headed by Sheikh Mohammad Abdullah in
1953, and in Kerala when the ministry headed by E.M. Namboodiri-
pad was dismissed in the wake of agitation which rocked the State
in July 1959.

The power to encourage, advis: and wara the ministry and seek

THE STATF GOVERNMENT 95

information from the Chief Minister regarding legislation and
administration or return legislation for the reconsideration of the
legislature, are functions which the head of a parliamentary govern-
ment exercises in his discretion. Such functions, obviously cannot be
exercised on the advice of the Ministry. The power to refuse assent
or return a Bill for the reconsideration ol the legislature is only
partly discretionary. B.K. Nehru, Governor of Jammu and Kashmir,
returned the controversial Resettlement Bill to the State Legislature
for its reconsideration. The ministry headed by Farooq Abdullah
severely criticised the Governor and passed the Bill a second time to
place it on the Statute Book. The discretion of the Governor to
refuse assent to a Bill seeking to amend the Constitution of Jammu
and Kashmir, is absolute and unfettered.®

Constitutional Breakdown

The Constitution of Jammu and Kashmir envisages provisions
which vest power in the State Governor to proclaim a state of
constitutional breakdown in the State in case he is satisfied that a
situation had arisen in the State in which the Government of the
State cannot be carried on in accordance with the provisions of the
Constitution.? Section 92 of the Constitution empowers the Governor:

(i) to assume to himself, all or any of the functions of the
Government of the State and all or any of the powers vested
in or exercisable by any body or authority in the State;

(i) to make such incidental and consequential provisions as
appear to him to be necessary or desirable for giving effect
to the Proclamation; and

(iii) to make provisioas for suspending in whole or in any part,
the operation of the Constitution of the State, relating to
anybody or any authority in the State;

(iv) to assume to himself the powers of the State Legislature to
make laws.

The Governor is not empowered to assume to himself any of the
powers vested in, and exercised by the High Court of the State or
suspend in whole or in part, the operation of the provisions of the
Constitution of the State with regard to the High Court. Everv

' Proclamation issued under section 92 of the Constitution, is required

to be placed before each House of the State Legislature, as soon as
the Houses are convened. The State Legislature is not vested with
the power to approve the Proclamation, extend it further, or revoke
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it. The Proclamation ceases to operate on the expiration of six months
from thedate it is issued by the Governor. A Proclamation can be
revoked, or varied by a subsequent Proclamation. In case the Gover=
nor assumes to himself the power to make laws for the State, all
such laws, as are made by the Governor during the Proclamation,
remain in force for a period of two years after the Proclamation is
made, unless such laws are sooner repealed or reenacted by an act of’
the Legislature.

A sienificant limitation is placed on the Governor in regard to the
Proclan{ation of a Constitutional Breakdown in the State. The
Governor can impose a Proclamation of Constitutional Breakdown i
the State with the concurrence of the President of India. The powers.
vested in the Governor under Section 92 of the Constitution cannot.
be, therefore, exercised by him indepzndently. He has .to see}c the
approval of the President of India for a Proclamation v.vh.l?h'he
intends to make under Section 92 of the Constitution. The initiative
to act under Section 92 of the Constitution is vested with  the Goyer-
nor, but his initiative is subject to the authority which the Constitu-
tion has vested in the President. The President cannot initiate actlop
under Section 92 of the Constitution, but he can withhold his
approval and frustrate the initiative taken by Fhe Governor.

The Constitution offJammu and Kashmir lays down expressly
that the power to impose a Proclamation of Constitutional Brea%(-
down on the State under Section 92 is exercised by the Governmf in
his discretion and not on the aid and advice of his Council of Minis-
ters. Obviously, there would be few situations in which the Counci? of
Ministers would advise him to impose a Proclamation of Constitu-
tional Breakdown in the State and ask him to assume to himself the
powers of the Government. Apparently the Governor is not expected
to take over the State Government without taking into account the
situational factors which would ordinarily warrant a Proclamation of
the Constitutional Breakdown In 1977, when the Ministry headed
by Sheikh Mohammad Abdullah resigned and the Chief Minister
advised Lakshmi Kant Jha the Governor of the State to dissoive the
Assembly, the Governor imposed a Proclamation of Constitutional
Breakdown under Section 92 of the Constitution of Jammu and
Kashmir.

The powers exercised by the State Governor under Section 92 of
the Constitution of Jammu and Kashmir, are similar to the powers
which the Provincial Governors were vested with, in accordance with
Section 93 of the Government of India Act, 1935.10 The Provincial
Governors under the Government of India Act 1935, were empowered
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to impose a state of e nergency in the Provinces with the concur-
rence of the Governor-General of India. The Governor-General on
his own, did not exercise any powers to interfere in the event of a
constitutional breakdown in the State. The Government of India
Act of 1935, also provided that the emergency in a province would
continue to be in operation for a period of six months without the
approval of the Cenatral Lagislature. The Governor was empowered
to assume all or any of the powers vested in or exercisable by any
authority except the High Court and he exercised his powers in his
discretion.

In addition to the powers vested with the Governor of the State
by Section 92 of the Constitution of Jammu and Kashmir, the Gover-
nor is also empowered to exercise the crucial functions which the
Governors of other Indian States exercise by virtue of Article 356
of the Constitution of India.!! Under Article 356 of the Constitution
of India, the President, on a report from the Governor of the State,
or on his own statisfaction can assume to himself the powers of the
State Covernment. In consequence of the proclamation of an emer-
gency the President of India can:

(i) assume to himself all or any of the functions of the State
Government, all or any of the functions of the Governor or
functions exercised by any other executive authority in the
State;

(ii) declare that the powers of the State Legislature be exercised
by Parliament of India;

(iii) make any other incidental or consequential provisions neces-
sary to give effect to the object of the Proclamation of Emer-
gency.

Article 356 provides that the President cannot assume to himself
any powers vested in the Court of the State. It provides further that
the Proclamation of Emergency shall be placed before each House
of the Indian Parliament and shall cease to operate at the expiration
of two months unless it is approved by a resolution of both the Houses
of Parliament. If the Proclamation is made at a time when the House
of the People has been dissolved or the House suffers dissolution during

the period of two months after the declaration of the Proclamation,

the Proclamation ceases to operate within thirty days after the House
of the People is reconstituted, unless the Proclamation is approved by
the House. In case the Parliament approves the Proclamation, it
remains in operation for six months and can be extended by a period
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of six months, subject to a total period of three years.!> The Forty-
fourth Amendment to the Constitution of India, undertaken in
November 1978, which reduced the period for which the emer-
gency, due to constitutional breakdown imposed in a State, could
be extended in the first instance by six months and after that only if
the Election Commission certified that the elections to the Legislative
Assembly could not be held, was not made applicable to the State of
Jammu and Kashmir. Article 356 of the Constitution of India is
applicable to the State as it was envisaged prior to the Forty-fourth
Amendment of the Constitution of India.

Article 356, imposes an obligation on the President of India to
ensure that the government in the Indian States is carried on in
accordance with the Constitution. Though the President is vested with
exclusive powers to determine whether the government in the states
is carried according to the constitution, yet the governors of the states
possess a wide initiative to report to the President and recommend
the desirability to remove the state governments and suspend or
dissolve the state legislative assemblies. The governors wield discre-
tion in determining whether events have occurred which involve the
responsibility to protect the constitutional machinery of the states. It
is difficult to visualise a situation in which the state miaistry would
be able to judge finally, if the government in the state was being
carried on in accordance with the constitution and recommend to the
governor that the President be called upon to assume the powers of
the state government.

The Governor of Jammuand Kashmir is vested with two sets of
powers to deal with constitutional breakdown: the power to assume
the government of the State to himself under Section 92 of the Con-
stitution of Jammu and Kashmir and the power to advise the Presi-
dent of India to assume the government of the State. The powers
which the Governor does mnot exercise under Article 356 of the
Constitution of India are, therefore, exercised by him under Section
92 of the Constitution of Jammu and Kashmir. In both cases,
however, the Governor acts in the capacity of the agent general of
the President of India, and it can hardly be assumed that a stituation
can arise in which the Governor can exercise any of the powers vested
in him by the Constitution of India or the Constitution of Jammu
and Kashmir, on his own initiative and without the approval of the
Central Government.

Council of Ministers
The Constitution of Jammu and Kashmir provides for the
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appointment of a Council of Ministers to aid and advise the Governor
in the exercise of his powers.!3 The Council of Ministers is headed by
Chief Minister. The Council of Ministers is appointed from among
the members of the State Legislature. Ordinarily, the leader of the
political party commanding a majority in the Legislative Assembly is
invited by the Governor to constitute the government and appointed
the Chief Minister. The other members of the Council are appointed
on the advice of the Chief Minister. A person who is not the member
of either House of the Legislature may also be included in the Council
of Ministers. However, the Ministers so appointed stay in their office
for six months within which time they are required to be elected or
nominated to either House of- the State Legislature. Every minister
has _the right to speak, in the legislature, take part in the proceedings
of either House of the Legislature and participate in the deliberations
of any committee of the Legislature. The number of ministers of the
Council is not fixed by the Constitution and is left to be determined
by the Chisf Minister. The anstitution of Jammu and Kashmir,
enumerates the categories of the Ministers which constitute the
Council. The constitution of Jammu and Kashmir classifies the
members of the Council of Ministers into ministers and deputy minis-
ters. Before a minister enters upon his office, he is required to sub-
scribe to an oath of office and secrecy administered to him by the
Governor of the State.

Tte Chief Minister of the State and the othsr members of the
Council of Ministers hold office during the pleasure of the Governor.
The pleasure of the Governor cannot be construed to mean that the
Council of Ministers can be dismissed at the will of the Governor. “It
is obvious that the Council of Ministers retains its office so long as it
enjoys the confidence of the majority in the Legislature. The Council
constitutes an independent political executive which is installed in
office by the party which is in majority in the Legislature and remains
in office so long as the party is pleased to keep it there. The Governor
only confirms the process.’’ 14

In so far as the ministers, other than the Chief Minister are con-

- cerned, their dismissal is the prerogative which is enjoyed by the

Chief Minister rather than th= Governor. The pleasure of the Gover-
nor vests in the Chief Minister the power to advise the Governor to

' dismiss any minister, and the Governor will not ordinarily refuse to
- follow the advice of the Chief Minister and in case he acts against the
~ advice of the Chief Minister, the latter may resign.

The convention that within the Council of Ministers, the senior

. and politically more influential ministers form a Cabinet, is also
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followed in the State. The Constitution does not provide for the
institution of a Cabinet. Most of the Chief Ministers in the State,
from Sheikh Mohammad Abdullah, to others who followed, were
men of stature and comprised their cabinets of men, many among
whom did not wield much influencs in their party hierarchies. Usually,
the Cabinet Ministers were entrusted with a larger number of depart-
ments and wider functions than their counterparts in the other States
of India. Almost all the Chief Ministers in the Jammu and Kashmir
State preferred to load their closer collaborators and confidants in the
party, with a larger number of substantive portfolios, usually piling
upon them the burdens which were not effectively undertaken.

Apparently the Council of Ministers is presumed to function on
the principle of administrative responsibility. Administrative responsi-
bility is envisaged in Section 37 of the Constitution of the State
which stipulates that “‘the Council of Ministers shall be collectively
responsible to the Legislative Assembly.” Collective responsibility is
based on the principle that the ministers individually as well as
collectively are absolutely and irretrievably responsible to the Legis-
lative Assembly. Collective responsibility fosters collective leadership.
In the Council, there is no justification for any difference of opinion.
The Council acts as a unit. The absolute responsibility for every
decision devolves on every member of the Council who aftera decision
has been taken, is bound by it

Collective responsibility does not absolve the ministers from their
individual responsibility which is both political and legal.'® Inside the
Legislature, the ministers cannot plead innocence for any wrongs done
or errors committed by their departments or shift their responsibilities
to civil service officers or any other instrument of the government.
The minister is accountable to the Legislature for the function of his
department and is required to answer questions and give information
to the House in respect of his department, whenever any information
is sought In case any minister fails to discharge his responsibility the
moral course for him is to request the Chief Minister to relieve him
of his office.

The individual as well as collective responsibility of the executive
to the legislature has, however, not been effectively undertaken in the
State. The ministerial responsibility has been institutionalised and
forged into instruments of political manoeuvre, mainly aimed to
secure balances of interest, the ruling majorities are able to strike with
the men in the Council of Ministers. From the time the Interim
Government was instituted in March 1948, the State Governments
exercised unrestricted authority and enjoyed unbound support of the
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Government of India for their actions irrespective of the political
implications. The National Conference and after 1965, the National
Congress leaders, did not only claim absolute right to govern, but
tl}e‘y also claimed the power to define the limits of political responsi-
bility, a process which impeded substantially, the growth of represen-
tative and responsible state policies in the State.
The Council of Minist>rs cannot function unless it is united. The

strengt.h of the cabinet government emanates from the principle of
co].lectlve responsibility. There is considerable room for debate and
d_elxberation of political issues in the ministry but the collective deci-
sion, which is inspired or expressed by the Chief Minister, is the only
voice the Council has. Exigencies do arise in which (i) the ministers
m{gl.lt individually differ with the decisions of the Cabinet; (ii) the
ministers might publicly disapprove cabinet policies and decisions;

and (iii) the ministers might refuse to carry out the decisions in the
manner the Council has laid down. In all the circumstances, the will

of the Council prevails and the ministers who disagree, walk-out of
the Government. In 1957, Ghulam Mohammad Sadiq, Durga Prasad

D'har and Girdhari Lal Dogra, quit the Ministry, after they disagreed
with Bakshi Ghulam Mohammad and the rest of his Cabinet collea-
gues. In 1978 Mirza Afzal Beg, a close associate of Sheikh Moham-
mad Abdullah quit the State Government after he lost the confidence
of the Chief Minister, Sheikh Mochammad Abdullah.
In the parliamentary form of government the Council of Ministers
performs a number of functions:

(i) controls and directs the executive function of the govern-
ment;
(ii) coordinates different functions of the Government as well as
the various departmental operations;
(iii) determines the legislative policy of the government.

The evolution of the parliamentary government in the State has
bee.n marked by many special features, which have reshaped the
entire content and texture of the parliamentary government in the
State. Apart from the inversion of administrative accountability, the
government in the State has, over the years after independence,
assumed legislative sanctions which have been in essence, only formal
and highly questionable. Many of these developments mainly grew

out pf historical and sociological factors, such as the dispute with
Pakistin over the accession of the State, the occupation by Pakistan
i gf alarge part of the territory of the State, perpetual threat of
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subversion from accross the cease-fire line and the borders with
Pakistan, the incipient movements inside the State for cessation of the
State from India and the communal and regional imbalances which
the successive State Governments fostered to channelise patronage to
secure political support, economic advantage and community recogni=
tion. The ministers, collectively as well as individually, assumed
community leadership, undertook responsibility to consolidate party
units and cadres and acquired widespread interest in almost all the
channels of social control, subverting the entire process of political
responsibility.

Chief Minister

Originally the Constitution of Jammu and Kashmir provided for
a political executive constituted of a Council of Ministers which was
headed by the Prime Minister.!® Th: Constitution of Jammu and
Kashmir was amended in 1965, and the office of the Prime Minister
was abolished and replaced by th: office of the Chief Minister. The
provisions of thz Constitution, partaining to the procedure of appoint-
ment, tenure and the powers of the Prime Minister were not effected
and the Chief Minister actually assumed the powers and preroga-
tives which the Prime Minister enjoyed bzfore the Constitution was
amended.?

The Constitution of Jammu and Kashmir lays down that the
Chief Minister of the State shall b2 appointed by the Governor of the
State and shall re nain in office during the pleasure of the Governor.
The process of accountability, oa which the parliamentary govern-
ment is based, binds the Governor of the State, to appoint the leader
of the party which eajoys the majority in the Legislative Assembly of
the State Chief Minister. Thare is no bar on a person, who is not a
member of the Siate Legislative Assembly, to be appointed the Chief
Minister of the State, so long as he commands the support of the
Legislative Assembly. Sheikh Mohammad Abdullah was appointed
the Chief Minister of the State in 1975, after he was elected the
leader of the Congress Parliamentary Party in the State Legislative
Assembly, though ke himself was not a member of the Legislative
Assembly.

The most impor:ant factor, which has actually determined the
appointment of the Chief Minister of the State has been the choice
of the Czntral governmsnt. The tradition was laid down when the
Interim Government was constituted in 1948, and later when Bakshi
Ghulam Mohammad was appointed the Prime Minister of the State
after the ministry headed by Sheikh Mohammad Abdullah was dismissed
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in 1953. When Bakshi Ghulam Mohammad relinquished office
under the Kamaraj Plan in 1963, the parliamentary party of the
National Conference elected Shamus-ud-Din, the leader in the Legis-
lature, and he was appointed the Prime Minister of the State in 1963.
The Central Government did not approve of the appointment of
of Shamus-ud-Din and taking advantage of the Sacred Relic Agita-
tion, dislodged him from his office and installed Ghulam Mohammad
Sadiq in his place. Ghulam Mohammad Sadiq remained in power
till he died in 1971. Syed Mir Qasim followed Sadiq, but the Indira-
Abdullah Accord of 1975, cut short Qasim’s term and he relinquished
office to make way for Sheikh Mohammad Abdullah who was appoin-
ted the Chief Minister of the State in March 1975. Sheikh Moham-
mad Abdullah passed away in September 1982, and within minutes
of his death, his son, Farooq Abdullah, the Minister for Health
in the Sheikh’s ministry, was sworn in the Chief Minister by the
then Governor of the State, B.K. Nehru. Farooq Abdullah was
elected the leader of the parliamentary party of the National
Conference, some days after he had assumed office.

In the appointment of the other ministers of the Council, the
Chief Minister enjoys the powers and privileges which he is entitled
to, as the Chief of the political executive. The Constitution explicitly
provides that the ministers and the deputy ministers shall be appoin-
ted on the advice of the Chief Minister.!® The chief ministers in the
State have exercised their prerogative to select their colleagues with
due consideration of community representation, regional repre-
sentation and representation of factional interests in the ruling party.
Formally the ministers hold office during the pleasure of the Gover-
nor. Actually, however, they hold their office during the pleasure of
the Chief Minister. The Chief Minister has the right to advise a minis-
ter to resign. The resignation of the minister does not effect the
composition of the Council of Ministers. Generally if a minister loses
the confidence of the Chief Minister or disagrees with his policies, he
has no other option but to resign from his office. Ghulam Mohammad
Sadiq Girdhari Lal Dogra and Durga Prasad Dhar, senior minis-
ters in the ministry headed by Bakshi Ghulam Mohammad had to give
up their office in 1957, because of their differences with the Chief
Minister. In 1978 Mirza Afzal Beg, a close associate of Sheikh
Mohammad Abdullah and the seniormost minister in the Council
was compelled by the Chief Minister to resign from his office, because
Sheikh Abdullah did not want Beg to continue in office.

The Chief Minister is the head of the Council of Ministers. He
presides over the meetings of the Council. If there are differences in
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the ministry, the decisions of the Chief Minister prevail. Sheikh
Mohammad Abdullah and Bakshi Ghulam Mohammad dominated
their Cabinets and there was hardly any decision which they did not
take personally.

The Chief Minister exercises the prerogative of allocating port-
folios among the ministers. This is the power which the Chief Minis~
ter exercises in his discretion. The Chief Minister coordinates the
function of the various ministers and ensures that the decisions of the
ministry are implemented. The decisions of the Council are filtered:
down to the administrative agencies through the Chief Secretary of
the State.

The Chief Minister, in the capacity of the chief political executive
of the State, acts, as a link between the Governor and the Council
of Ministers. He is required to communicate to the Governor, the
decisions of the Council of Ministers, furnish him the information
relating to the administration of the affairs of the State and proposals
for legislation as the Governor calls for and if the Governor so
desires submit for the consideration of the Council of Ministers any
matter on which a decision has been taken by a minister.!?

The Chief Minister is the leader of his party in the Legislature.
He is also the leader of the Legislature. He, generally, determines the
Legislative policy of the Government. He advises the Governor to
summon and prorogue the Legislative Assembly.?° The Chief Minis-
ter exercises the prerogative to advise the dissolution of the Legislative
Assembly. In 1977, when the Congress Parliamentary Party repudiat-
ed the leadership of the Chief Minister, Sheikh Mohammad Abdullah,
he promptly advised the Governor of the State, Lakshmi Kant Jha,
to dissolve the Legislative Assembly. Jha dissolved the Legislative
Assembly and imposed a state of Constitutional Breakdown in the
State under Section 92 of the Constitution of Jammu and Kashmir.

The prerogative of the Chief Minister to seek the dissolution of the
Legislative Assembly should be distinguished from the advice tender-
ed by the State Council of Ministers to the Governor for the dissolu-
tion of the Legislative Assembly. The prerogative of the Chief Minister
is a right which the conventions of the parliamentary government
bestow upon the Chief Minister and is always subject to the discretion
of the Governor. The Governor has the discretion to accept the
advice of the Chief Minister seeking the dissolution of the Legisla-
tive Assembly. The advice tendered by the Council of Ministers
seeking dissolution of the Assembly is 2 constitutional power which
the Council of Ministers exercises by virtue of Section 35 of the
Constitution of Jammu and Kashmir.

S
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On 2 July 1984, twelve National Conference members of the
State Legislative Assembly, two of whom were nominated to represent
women in the Legislative Assembly, repudiated the leadership of
Dr Farooq Abdullah, the Chief Minister of the State, and withdrew
their support from his government. Dr Farooq Abdullah advised the
Governor of the State, Jagmohan, to dissolve the Assembly and call
for fresh elections. The Governor refused to accept the advice of the
Council of Ministers on the ground that it had lost the mandate of the
Assembly and therefore, it had lost the right to tender advice to the
Governor in the exercise of his powers. The Ministry headed by
Dr Farooq Abdullah was dismissed later in the day.

The Chief Minister is primarily the leader of his party and it is
generally the strength, the ideological commitment and the texture of
the political party, to which the Chief Minister owes his office.
The National Conference provided the political base to Sheikh
Mohammad Abdullah and after him to Bakshi Ghulam Mohammad.
Gbulam Mohammad Sadiq and Syed Mir Qasim drew their support
from the Conference turned to the Pradesh Congress Unit of the
State. During the tenure of Sheikh Mohammad Abdullah and Bakshi
Ghulam Mohammad, the office of the Chief Minister, the State
Government and the party organisation, were fused into monolithic:
power structure. The Chief Minister assumed the proportions of a
colossus. The organisational grip on the government relaxed during
the tenure of Ghulam Mohammad Sadig, who tore him self off the
trappings which had bound his office to the party organisation during
the tenure of his predecessots. However, Sadiq allowed things to go-
too far and his indifference towards the consolidation of the organisa-
tional ranks weakened his power base, increased his dependence on
bureaucracy and ultimately undermined the Congress in Kashmir..
By the time Sheikh Mohammad Abdullah assumed office in 1975,
the elements which had tesisted him, were almost neutralised. Sheikh
Mohammad Abdullah, immediately after he assumed office, revived
the National Conference and set out to refurbish its flanks.

The Chief Minister occupies a pivotal position in the political
organisation envisaged by the Constitution of Jammu and Kashmir.
He is not a primus inter pares, first among equals; he is the fulcrum
of the State Government. He is the leader of the Ministry he heads
and controls its function. The powers exercised by him are manifold
and outstrip the powers enjoyed by the chief ministers in other Indian
States. He enjoys extensive statutory powers vested in him by the
Constitution of Jammu and Kashmir. He exercises powers reserved for
the State Government by the Constitution of India. He wields a wide:
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measure of extra-constitutional authority which he has arrogated to’
himself due to the unsettled political conditions which marked the
history of the political development in the State after independence.
The successive chief ministers of the State, except Syed Mir Qasim,
rose to power with the support of the local party organisations and
therefore, were not subjcet to any intra-party restrictions. In the
absence of constitutional checks, otherwise placed on the parliamen-
tary executives, they widened their power and converted their office
into a capital centre of State power and overspread the bounds of
both parliamentary supremacy and executive responsibility.

‘The Legislature

The Constitution of Jammu and Kashmir provides for a bicameral
legislature which is vested with the powers to legislate on the subject
which are reserved for the State in accordance with Article 370 of the
Constitution of India and the Order of the President of India (Appli-
cation to Jammu and Kashmir), 1954.2t The two Houses of the State
Legislature are: the Legislative Assembly and the Legislative Council.
The two Houses are constituted on separate and different principles
and sit separately. The Assembly is constituted of the representatives
elected by the people of the State on the basis of universal adult
franchise. The Legislative Council is constituted of indirectly elected
members and nominated representatives, giving weightage to territo-
rial divisions of the State, functional groups, local bodies and unor-
ganised social and economic interests.

Legislative Council

The Legislative Council is composed of thirty-six members?? and
is constituted in the following manner:

(i) Eleven members of the Council are elected by the Legislative
Assembly from among the residents of the Kashmir division with at
least one member each from the tehsils of Ladakh and Kargil.

(ii) Eleven members of the Council are elected by the Legislative
Assembly from among the residents of the Jammu division with at
least one member each from the districts of Doda and Poonch.

(iii) Two members, one each from the two divisions of the State
i.e., Jammu and Kashmir, are elected to the Council by the electorate
constituted of the Municipal Councils, the Town Area Committees
and the Notified Area Committees of the two divisions.

(iv) Two members for each of the two divisions are elected to
the Council by electorate constituted of the members of the Pancha-
yats and such other local bodies of the two divisions of Jammu and
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Kashmir as the Governor of the State may specify.

(v) Eight members of the Council are nominated by the Gover-
nor. Not more than three of the nominated members are chosen to re-
present the socially and economically backward classes of the people
of the State. The remaining five nominated members are selected
from among the persons who have made outstanding contribution to
art, science, literature, cooperative movement and social services.

The elections to the Council are held in accordance with the sys-
tem of proportional representation with single transferable vote. The
sitting members of the Legislative Assembly are not eligible to be
elected to the Council.

The Constitution lays down certain specific qualifications for the
membership of the Legislative Council. A person is deemed to be
qualified for the membership of the Legislative Council if;

(i) he is a Permanent Resident of the State;

(ii) he subscribes before a person authorised in that behalf by
the Election Commission of India. an oath or affirmation
according to the form set out for the purpose in the Fifth
Schedule of the Constitution of Jammu and Kashmir;

(iii) he is not less than thirty years of age; and

(iv) he possesses such other qualifications as may be prescribed by
or under any law made by the State Legislature.

The Legislative Council is a permanent House and is not subject
to dissolution. The members of the Council are elected fora term
of six years. One-third of the members of the Council retire after
every two years.

The Legislative Council elects two members from among its
members, as the Chairman and the Deputy Chairman of the Council.
The Chairman and the Deputy Chairman vacate their office, if they
cease to be the members of the House. The Chairman and the
Deputy Chairman “can resign their office at any time by writing
under their hand, addressed in case of the Chairman to the Deputy
Chairman and in case of the Deputy Chairman to the Chairman.”
The Chairman and the Deputy Chairman are liable to be removed
from their office by a resolution of the Council passed by a majority
of “the then members of the Assembly.” At least fifteen days notice
is required to be given in case a resolution for the removal of the
Chairman or the Deputy Chairman is sought to be moved in the
Council. While such a resolution is moved in the Council, and is
under the consideration of the Council, the Chairman and the Deputy
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Chairman, do not preside over the Council even if they are present.
The Chairman is entitled to speak in the Council when a resolution
for his removal is under consideration and is also entitled to vote on
such a resolution. He is however, not vested with a right to cast
a second vote in case there isan equality of votes cast on the reso-
lution for his removal. The Chairman and the Deputy Chairman
of the Council are entitled to receive such salaries and allowances as
are respectively fixed by the State Legislature.

Legislative Assembly

The Legislative Assembly of the State is constituted of one
hundred members.?* For the purpose of election to the Legislative
Assembly, the Stateis divided into territorial constituencies ina
manner that the ratio between the population of each constituency
and the number of seats allotted to it are, so far as practicable, the
same throughout the State. In this connection population is cons-
trued to mean the population ascertained at the last preceding Census
of which relevant figures have been published. After every Census,
the representation of the territorial constituencies in the Assembly
is readjusted. The readjustment is made by an authority and in a
manner as the Legislature determines by law. Such readjustment,
however, does not effect the representation in the Legislative Assem-
bly until the existing Legislative Assembly is dissolved.

Twenty-five seats in the Legislative Assembly are reserved for the
people inhabiting the territories of the State under the occupation
of Pakistan.¢ The territories occupied by Pakistanare not included
in the delimitation of the constituencies for the elections to the
Legislative Assembly and the reserved seats are mnot taken into
account for reckoning of the total membership of Assembly.

Seats are also reserved in the Legislative Assembly for the ‘Sche-
duled Castes’ in the State.2’ The reservation for the ‘Scheduled
Castes’, is made in a ratio which is to bear as nearly as possible the
same population to the total number of seats in the Assembly as
the population of the Scheduled Castes bears to the population of
the State. The Scheduled Castes in the State are construed to mean
the Castes, races or tribes or groups which are defined by the Cons-
titution of India as the Scheduled Castes in the State. Article 341 of
the Constitution of India is applicable to the State and Scheduled
Castes are defined by the Coastitution (Jammu and Kashmir) Schedu-
led Castes Order, 1956. The reservation for the Scheduled Castes,
was according to the Constitution of Jammu and Kashmir, to cease
at the expiration of twenty years from the commencement of the
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Constitution of Jammu and Kashmir. However, the reservation
was extended by twenty-three years by virtue of Eleventh Amend-
ment to the Constitution of Jammu and Kashmir.

The qualifications for the membership of the Legislative Assembly
are:%

(i) the person is a psrmanent resident of the State;

(ii) the person subscribes an oath of affirmation in the form set
out in the Fifth Schedule of the Constitution, before an
authority, appointed by the Blection Commission of India;

(iii) the person is not less than twenty-five years in age; and

(iv) the person possesses such other qualifications as are pres-
cribed in that behalf by or under any law made by legislature.

The term of the Legislative Assembly is six years.?’” Originally,
the term of the Assembly was fixed at five years. The Forty-second
Amendment to the Constitution of India among other things, exten-
ded and the term of the Legislative Assemblies in the States in India
to six years. The Constitution of Jammu and Kashmir was also amen-
ded the tenure of the Legislative Assembly of the State was extended
to six years. The Forty-fourth Amendment to the Constitution of
India restored the original term of the Legislative Assemblies in the
other Indian States to five years, but no amendment was made in
the Constitution of Jammu and Kashmir and the term of the Legis-
lative Assembly continues to be six years. The expiration of the
term of the Legislative Assembly operates as a dissolution of the
Assembly.28

The Legislative Assembly meets twice a year and the Constitution
of the State provides that not more than six months should intervene
in between the two sessions of the Assembly. The Legislative Assem-
bly is summoned or prorogued by the Governor of the State. The
‘Governor is also vested with the power to dissolve the Assembly.2®

Speaker

The Legislative Assembly is presided over by the Speaker and in
his absence the Deputy Speaker.3® In accordance with the provisions
of the Constitution both the Speaker and the Deputy Speaker are
elected by the Legislative Assembly from among its members. After
the Assembly is constituted, the date for the election is fixed by the
Governor. The notices of the election are sent to all the members of
the House by the Secretary of the House. A motion for the election
.of the Speaker is submitted to the Secretary by a member of the



110 STATE GOVERNMENT AND POLITICS

Assembly. The motion is required to be accompanied by a statement
of acceptance of the member whose name is proposed for the elec-
tion. The motion is also required to be seconded by another mem-
ber of the Assembly. The Speaker is elected when a motion is passed
by the Assembly. Conventions of the parliamentary government
require that in the election of the Speaker, the leaders of the ruling
party consult the leaders of the opposition. This is done to select a
Speaker who commands wider respect among the members of the
Assembly, and is acceptable to the opposition. However, the politi-
cal conditions in the State always constrained the operatives of the
parliamentary government, and the Chief Ministers and the senior
leaders of the party in power had scant respect for the wishes of the
opposition. Assad-Ullah Mir, a nominee of the National Conference
was elected the Speaker of the first Legislative Assembly on 27 July
1957, on a motion tabled by Bakshi Ghulam Mohammad, the Prime
Minister of the State and the leader of the National Conference in
the Assembly. Mir’s nomination was seconded by Shyam Lal Saraf,
another senior leader of the Conference.3! Only six members of the
Assembly sat in the opposition, five of them belonging to the Praja
Parishad and one belonging to the Harijan Mandal. Sixty-eight of
the seventy-five members of the Legislative Assembly were National
Conference men and fourty-one of them had been returned to the
Assembly unopposed. In 1960, Assadullah Mir was inducted into
the ministry headed by Bakshi Ghulam Mohammad.

The term of the Speaker is governed by Section 58 of the Consti-
tution of the State. The Speaker vacates his office if he ceases to be
a member of the Legislative Assembly. He is free to resign from his
office at any time. He can be removed by a resolution of the Assem-
bly supported by a majority of all the members of the As.embly.
Fourteen days’ notice is required to be given before a resolution is.
moved in the Assembly for the removal of the Speaker. The Speaker
does not preside over the Assembly when a motion for his removal is.
under the consideration of the Assembly. He is, however, entitled to be
present in the Assembly, speak and defend himself when the motion
for his removai is considered by the Assembly. The Speaker does
not vacate his office on the dissolution of the Assembly, but conti-
nuss to be in his office tilla new Speaker is elected by the Assembly
after fresh elections. When the Speaker is not present in the Assem-
bly, or the offize of thz Speaker is vacant, the Deputy Speaker
performs the duties of thz Speaker. If the office of the Deputy
Speaker is also vacant. the Assembly is presided over by a person
who is appointed by the Governor. When the Speaker as well as the:
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Deputy Speaker is not present in any sitting of the Assembly, a
person deputed under the rules of the procedure of the Assembly
presides over the Assembly. In case, however, such a perso? also is
not present in the House, a person deputed by the Assembly, acts as
the Speaker and presides over the Assembly.

The Speaker is the representative and the spokesms? of the
Assembly in its collective capacity. “The Speaker represents the
House. He represents the dignity of the House, the freedo™ of the
House and because the House represents the nation, jn a particular
way, the Speaker becomes the symbol of the freedom and liberty.
Therefore, it is right that that should be an honoured positio®> & free
position and should be occupied always by men of outstandi?& ability
and impartiality.”’32 The Speaker is expected to be completel® impar-
tial and to rise above the considerations of party politics. He is ex-
pected to cease to be a member of the political party to which he
belongs, after he is elected the Speaker of the Assembly-

In the prevailing political conditions of the State, how¢Ver, few
of the Speakers were able to dissociate themselves from their party
affinities. Not only did the party interests dominate in th¢ election
of the Speakers of the successive Legislative Assemblies, eW Of the
men elected to preside over the Assemblies could abandon their
pa}'ty loyalties. Most of the Speakers found their way into the State
Ministries and actively participated in party affairs. “Most of the
Speakers held ministerial positions either before becoming speakers or
after relinquishing the office. Three of the six Speakers were ministers
before they became Speakers, one was a Chief Minister though for
a relatively brief period (Shamas-ud-Din from 1964 to 1964)» tWO of
them became ministers after having served as Speakers and one
(G.R. Renzu) joined the civil service and later became Home Secre-
tary. Under these circumstances it is difficult for a Spesker to re-
main absolutely impartial for he always has an eye on a ministerial
post or some other officz and cannot therefore, afford to displease
the Chief Minister by being firm and fair in upholding the dignity of
the House and asserting its authority vis-a-vis the execufiVe “Hln
1979, the Speaker, Malik Mohi-ud-din, who was elected to the
Assembly on the mandate of the National Conference, wa charged
of disloyalty to the party lzadership and removed from his office.

The Speaker performs a number be functions and wields a number
of powers.3 He is not under any obligation to give reasons for his
decisions and his rulings. His decisions cannot be challenged by any
member of the Assembly. With respect to the discharge of piis powers
and functions, the Speaker is not amenable to anyone eXC<Pt the



112 STATE GOVERNMENT AND POLITICS

Assembly. Courts of law cannot go into the merits of the rulings
delivered by the Speaker in the Assembly.

The proceedings of the Assembly are conducted under the orders
and guidance of the Speaker. All the powers to regulate the conduct
of business in the Assembly are exercised by him and he is responsible
to enforce the rules which govern the conduct of the business of the
Assembly and maintain order during the debates. He interprets the
standing orders and the rules of the business of the Assembly and
disposes of the points of orders raised during the debates. He admits
motions tabled in the Assembly. He enjoys the power to admit
adjournment motions relating to matters of urgent public importaxllce
and allow debates on such motions. He calls upon members wishing
to speak and exercises his discretion in selecting the Speaker. He
ensures that indecent and unofficial language is not used in the
Assembly during the course of its proceedings. If any expressions are
used which are unparliamentary the Speaker is vested with the power
to order such expressions to be expunged from the Assembly re-
cords.> |

The supervisory functions of the Speaker include tht‘a appointment
of several committees and supervision of their wotkmg's.36 Though
the members of the Estimates Committee and the Pu_bhc {\ccounts
Committee are elected by the Assembly, the Speaker is a;sngued the
powers of supervision over the functions of the two (;ommnttees. 'The
Speaker nominates the members of the Business Adv1s<.>ry Comxltec
and is the Chairman of the Committee. The Business Advxlsory
Committee is the main functionary for the planning o.f the }msnpess
of the Assembly. The Speaker is also empowered to. issue directions
to the chairmen of the various Committees, as he con51de§ necessary,
for regulating the procedure of the organisation of their work. The
doubts arising about any poiats of procedure, are referred to the
Speaker whose decision in this regard is final. '

The functions of the Speaker, in directing and controlling the
procedure of raising questions in the Assembly, are wide and _impor-
tant. The Speaker exercises almost absolute powers reg'ardmg the
assignment of time for questions, waive the period o'f no_tlce.fo_r ask-
ing or answering questions, decide whether any question 18 w1thn} the
rules, direct that starred questions be treated as gnstarred questions,
modify the questions, direct the order of the questions to be entered
in the list of questions, permit ministers to answer questions at the
end of the Question Hour, permit the answers to be given tothe
question of absent members, and disallow any supplementary ques-
tions. All the questions are invariably examined by the Speaker, who
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decides the admissibility or the inadmissibility of the questions.

The Speaker is the guardian of the privileges of the members of
the Assembly.3” He can insist that an action must be taken if a pri-
vilege of any member of the Assembly is violated by the executive

or any other personal authority. The other functions, the Speaker
performs are:

(i) acts as the channel of communication between the Assembly
and the Governor;

(ii) protects the Assembly against encroachment of the Govern-

] ment;

(iii) adjourns the House if the quorum of the House is not com-
plete;

(iv) determines whether a Bill is a Money Bill;

i (v) he is vested with the power to endorse or certify every Money
Bill before it is transmitted to the Legislative Council for
consideration or presentation to the Governor for his assent;

(vi) the Speaker is empowered in his discretion to permit a mem-

i ber of the Assembly, who is not able to express himself

adequately in English or in Urdu, to address the House in

Hindi or if he is not able to express himself in Hindi, address

the Assembly in his mother-tongue.

Disqualification of Members

The Constitution lays down the disqualifications which bar the
election of a person to the State Legislature.3® A person is disquali-
fied for being chosen a member of the Legislature:

(i) if he holds any office of profit under the Government of
India, provided such an office is not declared by the State
Legislature as an office which does not entail any disquali-
fication for the elector or nomination to the Council;

(ii) if he is an undischarged unsolvent;

(iii) if he is not a Permanent Resident of the State or has volun-
tarily acquired the citizenship of a foreign State or is under
any acknowledgement of allegiance of adherence to a foreign
State;

(iv) if he is disqualified by or under any law made by the State
Legislature.

A person cannot be a member of both the Houses of the State
Legislature and any person who is a member of both the houses has
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to vacate one of the two seats according to the law prescribed by. the
Legislature. A member of the State Legislature ceases to be so if he
reigns his seat by writing under his hand. A member of the Legislature
is also deemed to have ceased to be so, if he remains absent from.the
meetings of the House, of which he is a member for a period of sixty
days, without the permission of the House.?® i .

In case disputes arise as to whether a m§mber cf the L'egl'slature is
subject to the disqualification envisaged by Fhe Constitution, such
disputes are required to be referred to the High Court of' th§ State
for its decision.® In this regard the provisions of the Constitution of
Jammu and Kashmir are different from the provisions of the_ Cons.-
titution of India, under which the disputes pertaining to disquali-
fications of the members of the State Legislatures, are refer}'ed to the
Governor of the State who is required to seek the opinion of the
Election Commission before the dispute is decided. e ;

If any member of the State Legislature, who is dlsqual.lﬁefi, ora
member, who has not taken the oath specified by the Constitution or
2 member who is prohibited from sitting in either of .the two Ionuses
of the State Legislature, by law made by the Legislature, sits and
votes in the Legislature, he is liable to a penalty of a hun.dr:'..d rupees,
for each day he sits in the Legislature. The penalty is liable to be
recovered as a debt due to the State.4!

Parliamentary Privileges

The Constitution of Jammu and Kashmir confers a .uumber of
privileges on the two Houses of the Legislature and their mex.nbt?r§.
The privileges and immunities are conferred on the m§mbers mdlv_l-
dually and Houses collectively, to enable thgm to discharge their
functions. “Privileges are enjoyed by individual members because
the House cannot perform its functions without unimpeded use of ﬂ.xe
services of members, and by each House for the protecnqn f’f ,}ts
members and the vindication of its own authorit.y and dignity.””42
The privileges enumerated by the Constitution fall into three sets:

(i) Freedom of speech on the floor ot the two Houses of the
Legislature; . ; ;

(ii) Right of publication of the proceedings of the Legislature;
and ! )

(iii) Privileges which are, from time to time, dgﬁned by the
Legislature and until that was done the privdeges of the
Parliament of India and its members and its committees.
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The freedom of speech in the Legislature is constituted of two
parts. First, Clause (1) of Section 72 of the Constitution ensures
freedom of speech on the floor of the two Houses of the Legislature.
Second, Clause (2) of Section 72, ensures immunity of the members
of the Legislature from any proceedings for anything said or any
vote given by them in the Legislature. Freedom of speech envisaged
by Clause (1) of Section 72, is restricted by the provisions of the
Constitution and rules and Standing Orders regulating the procedure
of the Legislature. Section 88 of the Constitution lays down that ““no
discussion shall take place in the Legislature with respect to the
conduct of any Judge of the Supreme Court or the High Court in the
discharge of his duties.”” The Rules of Procedure and Conduct of
Business of the two Houses framed ander Section 85 of the Constitu-
tion lays down a number of subjects in respect of which the freedom
of speech of the members of the Legislature is restricted. However,
no action can be taken against a member of the Legislature in any
court of law, because Clause (2) of Section 72 of the Constitution
specifically provides that the members of the Legislature are not
liable to any proceedings in any court in respect of anything said by
them or vote given by them. The only remedy available is the power
of the Speaker to take suitable action against any member under
rules framed by the House. Clause (2) of Section 72 of the Constitu-
tion actually provides absolute immunity to the members of the
Legislature. A member of the Legislature, who violates the limitation
envisaged by Section 88 of the Constitution, is not liable for any
action in any court. The immunity enjoyed by the members extends
only to anything said or vote given by the members on the floor of
the Houses of the Legislature. It does not extend to any criminal act
committed by the members outside the Legislature.

The right to publication of the proceedings of the Legislature is
also embodied in Clause (2) of Section 72 of the Constitution. Clause
(2) of Section 72 provides that no person is liable to any action in
respect of the publication of any reports, papers, votes or proceedings
of the State Legislature which are published by or under the autho-
rity of the Lecislature. The Parliamentary Proceedings (Protection of
Publication) Act of 1956, extends to the Jammu and Kashmir State,
and no person is liable to any proceedings, civil or criminal, in respect
of a true report of the proceedings of either House of the State
Legislature, unless it is proved that the publication was made with
malice. The privileges of the Legislature in this regard prevail over
the fundamental rights to freedom of speech and expression embodied
by the Coanstitution of India. ‘



116 STATE GOVERNMENT AND POLITICS

The Constitution of Jammu and Kashmir confers on the members
of the Legislature certain other immunities which are defined by the
State Legislature.*? These immunities are:

(i) freedom from arrest of the members of the Legislature;
(ii) right to exclude the strangers from any of the two Houses of
the Legislature;
(iii) right to prohibit the publication of the proceedings of the
Legislature;

(iv) right of the two Houses to regulate their own constitution;
(v) right to regulate internal proceedings; and i
(vi) right to punish members for contempt and breach of privi-

leges.

Powers of the Legislature !

The State Legislature enjoys the power to legislate on all matters
“except those with respect to which Parliament has power to make
laws for the State under the provisions of the Constitution of India.”
The Legislature is also vested with the power to legislate on the
subjects enumerated in the Concurrent List of the Seventh Schedule
of the Indian Constitution. The provisions of Article 249 of the
Constitution of India, are not applicable to Jammu and Kashmir
State and Parliament cannot assume to itself any powers to legislate
on the subjects reserved for the State Government. Article 249,
empowers Parliament to legislate on matters specified in the State
List, on a resolution which is passed by the Council of States to that
effect.

The powers of legislation enjoyed by the Legislative Assembly are
wider than the powers exercised by the Legislative Council. Legislative
measures can originate in the Legislative Council, and Bills which
originate in the Legislative Assembly and are passed by the Assembly
are required to be approved by the Council. However, if a Bill which
is passed by the Legislative Assembly is rejected or detained by the
Legislative Council by more than three months, is deemed to have
been passed by both the Houses of the Legislature if the Bill is passed
a second time by the Legislative Assembly and it is again rejected by
the Legislative Council or detained for more than one month. In

case Bil's are amended by the Legislative Council, but the Legislative
Assembly does not agree with the amendments, the Bills are deemed
to have been passed by both the Houses of the Legislature, if the
Bills are passed by the Legislative Assembly a second time with or
without taking into consideration the amendments proposed by the
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Legislative Council 4

The Legislative Assembly exercises exclusive control over the
finances of the State. No taxes and levies can be imposed in the
State and expenditure can be authorised without the consent of the
Legislative Assembly. All Money Bills originate in the Legislative
Assembly. After a Money Bill is passed by the Legislative Assembly,
and transmitted to the Legislative Council, for its consideration, the
Council is required to return the Money Bill with its recommenda-
tions within fourteen days from the date of its receipt. If the Money
Billis not returned by the Council within fourteen days, the Bill is
deemed to have been passed by both the Houses of the Legislature
in the form it was passed by the Legislative Assembly. The Legisla-
tive Assembly is also reserved the right to reject the recommendations
of the Council and the Money Bill is deemed to have been passed by
the Lepislative Assembly.45

Every year, the Annual Financial Statement or the Budget, is laid
before the two Houses of the Legislature. The Annual Financial
Statement shows the estimated receipts and expenditures of the State
for the current financial year. The expenditure envisaged by the
Financial Statement is divided into two parts: the expenditure charged
upon the Consolidated Fund of the State and the expenditure
proposed to be made from the Consolidated Fund of the State.
The estimates relating to the expenditure proposed to be made from
the Consolidated Fund of the States, are subject to the vote
of the Legislative Assembly. The estimates are submitted to the
Legislative Assembly in the form of demands for grants and the
Assembly is empowered to sanction, reduce or reject the demands.
The expenditure charged upon the Consolidated Fund of the State
is not subject to the vote of the Legislative Assembly, but the Consti-
tution does not impose a prohibition on discussions on such expendi-
ture in the two Houses of the Legislature.46

The Constitution of the State embodies a parliamentary form of
government. The Council of Ministers is responsible to the Legislative
Assembly.#7 The Legislative Assembly exercises technically absolute
control over the Council of Ministers of the State. The Legislative
Council has no authority to enforce responsibility. The ministry
remains in office, so far as it enjoys th. confidence of the Legislative
Assembly. The moment the ministry loses the confidence of the
Assembly, it has to resign.

The State Legislature is vested with the power to amend the
Constitution of the State. However, a Bill for the amendment of the
Constitution can only be introduced in the Legislative Assembly. A
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Bill to amend the Constitution is passed by a two-thirds majority of
the total membership of each House of the Legislature.®

The constitutive powers of the State Legislature also extend to
the amendments of the Constitution of India. Amendments to the
Constitution of India, pertaining to the election of the President,
executive of the States, Union Judiciary, and High Courts in the
States and the Union Territories, legislative relations between the
Union and the States, Seventh Schedule to the Constitution of India,
representation of the State in Parliament and the procedure for the
amendment of the Constitution of India, require the ratification by
the State Legislature including the Legislature of the Jammu and
Kashmir State.

The State Legislature is vested with certain important powers with
regard to the return and resettlement of the State Subjects, who after
having migrated to the territories included in Pakistan after March
1946, return to the State for settlement. Article 7 of the Constitution
of India lays down the procedure for the return of the migrants to
Pakistan who return to India under a ‘“‘permit for resettlement or
permanent return issued by or under the authority of any law.”
Article 7 of the Constitution of India in its application to Jammu
and Kashmir, is appended with a proviso which empowers the State
Legislature to enact laws with regard to the return of the State
Subjects of class I and class II, who having migrated to the territo-
ries included in Pakistan after March 1947, return to the State. Any
State Subject of Class I or Class II of Jammu and Kashmir, who
migrated to the territories included in Pakistan after 1 March 1947,
can return to the State “under a permit for resettlement in that State
or. permanent return issued by or under the authoriry of any law
made by the Legislature of the State and every such person shall be
deemed to be a citizen of India.” All such migrants to Pakistan, who
return to the State under permits of resettlement or permanent return,
assume the citizenship of India. The State Legislature is therefore,
empowered to:

(i) make laws in regard to the State Subjects who having m grat-
ed to Pakistan after 1 March 1947, return to the State for
permanent resettlement;

(i) confer on such State Subjects the citizenship of India.

The Constitution (Application to Jammu and Kashmir) Order,
1954, vests special powers with the State Legislature, in regard to the
application of the provisions of the Constitution of India which
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embody the fundamental rights.* A fresh Article 35-A is added to
Part IV of the Constitution of India after Article 35, which empowers
the State Legislature:

(i) to define the classes of persons who are the Permanent
Residents of the State; and

(if) to confer on such Permanent Residents special rights and
privileges and impose restrictions on persons who are not
Permanent Residents in respect of employment under the
State Government, acquisition of immovable property in the
State, settlement in the State or the right to scholarships and
such other forms of aid as the State Government provides.

No laws made by the State Legislature which define the classes of
the Permanent Residents of the State or confer special rights and
privileges on the Permanent Residents or impose testrictions on
persons who are not Permanent Residents, can be held void on the
ground, that such laws are inconsistent with or take away or abridge
rights conferred on the other citizens of India by the provisions of
Part IV of the Constitution of India.

Powers are also vested with the State Legislature by the Constitu-
tion of Jammu and Kashmir to:5

(i) make laws defining the classes of persons who are, or shall be,
the Permanent Residents of the State;

(ii) define or alter the definition of the classes of persons who
are or shall be the Permanent Residents of the Jammu and
Kashmir State;

(iii) confer on the Permanent Residents any special rights or
privileges; and

(iv) regulate or modify any special rights or privileges enjoyed by
the Permanent Residents.

All such legislation is, however, required to be passed by a two-
thirds majority of the total membership of either House of the
State Legislature.

The Legislative Assembly exercises exclusive powers in respect of
the election of the members of the Legislative Council and the elec-
tion of the President of India. The Legislative Assembly elects twenty-
two members of the Legislative Council. The elected members of the
Legislative Assembly also participate in the election of the President
of India.
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Legislative Procedure

Legislation, including the imposition of taxes, and the appropria-
tion of moneys, is one of the two main functions of the State Legisla-
ture. The other function is the enforcement of executive responsi-
bility. The legislative proposals for legislation and the imposition of
taxes and appropriation of finances are initiated in the Legislature
in the form of Bills. The Constitution lays down certain broad
principles pertaining to the passage of the Bills in the Legislature.
The detailed procedure is laid down in the Rules of Procedure which
have been framed by the two Houses of the Legislature for the con-
duct of their business.

The Constitution of Jammu and Kashmir provides for different
procedure for the passage of ordinary Bills of legislation, Bills which
are defined as Money Bills and the Financial Bills. The Constitution
specifically defines the Money Bills and  the Financial Bills. Money
Bills deal with the imposition, abolition, remission, alteration or
reguiation of taxes, appropriation of moneys, borrowing of money,
and giving of guarantees by the State, custody of the Consolidated
Fund of the State and the Contingency Fund, expenditure charged
upon the Consolidated Fund and the receipt, custody, issue or audit
of public accounts and other incidental matters. A Bill, however, is
not a Money Bill, if it deals with the imposition cf fines or other
primary penalties, or the payment of fees for licences or for services,
or the imposition, abolition, remission, alteration or regulation of
taxes imposed by local authorities for local purposes. Whether a Bill
is a Money Bill, is finally determined by the Speaker of the Legisla-
tive Assembly. A Bill is a Financial Bill, which in addition to the
matters specified for a Money Bill, deals with other matters also,
which cannot be incorporated by an Ordinary Money Bill.

An ordinary Bill can be incorporated in either of the two
Houses of the State Legislature. Such Bills are either Government
Bills or Private Members Bills. The Government Bills are initiat-
ed by the ministers. A Private Member’s Bill is preceded by one
month’s notice. A Bill is usually accompanied by a statement of
objects and reasons for which the enactment is needed to be made.
The Bill is then ordered to be included by the Speaker of the Legisla-
tive Assembly or the Chairman of the Legislative Council, in the
List of Business and a date is fixed for its introduction. The Bill is
introduced in the House after a motion for leave is tabled and grant-
ed by the House. The introduction of the Bill in the House, com~
pletes the first reading of the Bill.

The introduction of the Billis followed by the Second Reading.
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The Second Reading of the Bill may commence with any of the
following courses:

(i) it is taken into consideration;
(ii) it is referred to a Select Committee;
(iii) icis published and circulated for electing public opinion.

If the Bill is taken into consideration, a clause to clause discussion
of the Bill takes place. At this stage amendments to the Bill are
taken up for consideration. Certain conditions are laid down which
govern the admission of motions proposing amendments to a Bill. An
amendment to a Bill is required to be within the scope of the Bill
and relevant to the subject matter of the Clause to which it relates.
The amendment is not to be inconsistent with any previous decision
of the House on the same question. The amendment is also not to
be such as to make the clause to which the amendment is proposed,
unintelligible and ungrammatical. The Presiding Officers of the two
Houses determine the place in which an amendment is moved. The
Presiding Officers may refuse to allow a proposed amendment which
in their opinion is unintelligible, frivolous or meaningless. An amend-
ment may be proposed to an amendment which is already admitted
by the Presiding Officers of the two Houses.5! After the amendments
to the Bill are considered and disposed off, the Bill is put to vote of
the House. The Bill is put to vote cither asa whole or clause by
clause.

The Bill is referred to a Select Committee or a Joint Select
Committee of the two Houses of the Legislature on a motion adopt-
ed by the House that the Bill be referred to a Select Committee
or a Joint Select Committee of the two Houses.” Consideration
of such a motion is generally restricted io the debate on the
broad principles the Bill is based upon, and the changes it seeks
to achieve. The Select Committee is appointed by the House. The
House also fixes the date by which the Select Committee is asked
to submit its report. The Chairman of the Committee is appointed
by the Speaker from among the members of the Committee. The
Committee sits at the time and on the days fixed by its Chairman.
The procedure of the Committee is almost the same as that followed
by the House. The Committee meets from time to time and hears
evidence and representatives of the special interests likely to be affect-
ed by the Bill. The members of the House can be present during
the deliberations of the Committee though they are not its members.
Ministers can address the Committee with the permission of the
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Chairman of the Committee. The Committee submits a report to the
House within the time limit fixed by the House. The report includes
the minutes of sitting of the Committee, amendments presented and
other papers. In the event of a difference of opinion among the
committee members the report is drawn up on the basis of the
majority opinion in the Committee. The dissenting members of
the Committee are entitled to enter a minute of dissent after the
draft report is considered and adopted. After the presentation of the
report of the Select Committee, the Bill can be recommitted to the
Committee for further consideration, sent for circulation to elicit
public opinion or taken up for consideration by the House. The mem-
bers of the Joint Select Committee of the two Houses are appointed
on a motion passed by one House and the concurrence of the other
with the motion to the effect that a Joint Select Committee be
appointed for the consideration of a Bill. The members of the Joint
Select Committee are appointed according to a proportion of two is
to one. If a message is received that the other House does not concur
in referring the Bill to a Joint Select Committee, the Bill may then be
referred to a Select Committee of the House where the Bill has
originated.

The report of the Select Committee, is presented to the House
which has constituted it, by the Chairman of the Committee or any
one of its members authorised by the Chairman. The Chairman or
the member of the Committee who presents the report of the Com-
mittee can, with the permission of the presiding officer, give the
House a brief resume of the important changes recommended by the
Committee. No discussion is allowed on the report at this stage.
Only questions are allowed which seek clarifications and elucidations
in regard to the report. Clause-wise discussion of the Bill begins after
the House adopts a motion for the consideration of the Bill as re-
ported by the Select Committee or a Joint Select Committee.

A Bill may be published for circulation to elicit public opinion,
if the member in charge of the Bill desires to do so. The member
is required to give notice to the House and move a resolution that
the Bill be circulated for eliciting public opinion. A date is fixed
by which the process of eliciting public opinion is to be completed.
After the date, the Billis referred to a Select Committee or a joint
Select Committee for consideration. The clause by clause discussions
on the Bill follow the presentation of the report of the Select Com-
mittee or the Joint Select Committee.

After a Bill has been considered clause by clause, during the
second reading and all the clauses and schedules have been approved,
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the Bill is submitted for the third reading. The third reading of the
Bill begins when a motion is tabled in the House. The third reading
gives the House an opportunity to review the Bill as it has emerged
after the clause-wise consideration during the second reading. No
amendment, except those which are formal, verbal or consequential,
are allowed to be moved at this stage. The third reading is complete:
when the motion for its passage is tabled and the Bill is passed.

When a Bill passed by one House is transmitted to the other
House for consideration, it is laid on the table of the House, which
indicates that the House takes official cognizance of the Bill. The
procedure for the passage of a Bill is almost the same for both:
the Houses. However, a Bill, which has been passed by one House,
cannot be circulated for eliciting public opinion, when it is being
considered by the other House. Further, a Bill, which has been
already referred to a Joint Select Committee by one House and
passed, cannot be recommitted to a Joint Select Committee by the:
House to which it is transmitted for consideration. The Bill is consi-
dered to have been passed if it has been approved by both the
Houses, either without amendments or with such amendments as.
are agreed to by both the Houses.

The power of the Legislative Council in regard to the Bills passed
by the Legislative Assembly and transmitted to the Council for its
consideration, is specifically limited. If a Bill passed by the Legisla-
tive Assercbly is rejected by the Council, or detained for more thanr
three months without passing it or passed with amendments which.
are not accepted by the Legislative Assembly, the Legislative Assem-
bly is empowered to pass the Bill again in the same session orin a
subsequent session with or without the amedments suggested by the
Legislative Council and resummit it again for the consideration of”
the Council. Insuch an eventuality, the power of the Legislative
Council to block the legislation any further is completely curtailed.
The Bill passed by the Legislative Assembly a second time, is deemed
to have been passed by the Legislative Council, if the Council rejects.
the Bill again or detains it for more than one month or passes it:
with amendments, with which the Legislative Assembly does not
agree.5

When a Bill is passed by the Legislative Assembly and the Legis-
lative Council, it is presented to the Governor for his assent.5s With-
out the Governor’s assent no Bill can be placed as an Act on the
Statute Book. The Governor may give his assent to the Bill or
withhold it. The Governor of the State does not enjoy the power
to reserve any Bill for the consideration of the President of India.
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In case the Governor withholds his assent he may return the Bill
to the Legislature with a message requesting the Houses to reconsider
the Bill or any specific provision of the Bill. In his message the
Governor may recommend amendments to the Bill. It is incumbent
on the State Legislature to reconsider the Bill on the receipt of the
message from the Governor. If the Legislature passes the Bill again,
with or without the amendments recommended by the Governor,
and presents the Bill to the Governor for his assent, the Governor
cannot withhold his assent. The Governor can return a Bill to the
Legislature for reconsideration only once and he has to give his
assent to the Bill which is passed by the Legislature a second time.

Money Bills

The Constitution provides for special procedure for the passage of
Money Bills.% A Bill is defined asa ‘Money Bill’ if it contains pro-
visions with respect to all or any of the following matters:

(i) the imposition, abolition, remission or regulation of any
tax;

(ii) the regulation of borrowing of money, giving of guarantees
by the Government of the State or the amendment of law
pertaining to financial obligations undertaken by the State
Government;

(iiiy the custody of the Consolidated Fund of the State and the
payment of moneys or the withdrawal of moneys from the
Fund;

(iv) the appropriation of money out of the Consolidated Fund
of India;

(v) the declaration of expenditure charged upon the Consolida-
ted Fund of the State;

(vi) the receipt, custody and issue of money on account of the
Consolidated Fund of the State; and

(vii) the matters incidental to any of the matters listed above

A Bill is not deemed to be a Money Bill if it provides for the im-
position of fines or other pecuniary penalties, or for the demand of
payment of fees for licences or fees for services rendered or if it
provides for imposition, abolition, remission, alteration, or regulation
of any tax by any local authority or body for local purposes. In case
a dispute arises about whether a Bill is a Money Bill, the decision of
the Speaker is final. The Constitution requires that on every Money
Bill, which is transmitted for the consideration of the Legislative
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Council or sent to the Governor for his assent, the Speaker affixes an
endorsement certifying that the Bill is a Money Bill.

A Money Bill can be introduced only in the Legislative Assembly.
After a Money Bill is passed by the Legislative Assembly, it is trans-
mitted to the Legislative Council for its recommendations. The
Council is required to return the Bill to the Legislative Assembly
within a period of fourteen days with its recommendation. In case
the Bill is not returned by the Council to the Legislative Assembly in
fourteen days, the Bill is deemed to have been passed by both the
Houses of the State Legislature in the form it was passed by the Legis-
lative Assembly. If the Council returns the Bill to the Assembly withits
recommendations, the Legislative Assembly has the exclusive discre-
tion to accept the recommencations, or a part of the recommenda-
tions, or reject them. If any recommendations are not accepted, the
Money Bill is deemed to have been passed in the form it was envi-
saged by the Legislative Assembly. However, if any recommendations
are accepted by the Legislative Assembly, the Bill is deemed to have
been passed with the amendments proposed by the Council.

The Money Bill, after it is passed by the two Houses of the
Legislature, is presented to the Governor for his assent. The Gover-
nor may give his assent to the Money Biil or withhold it. However,
he cannot return a Money Bill for the reconsideration of the
Legislature.

Procedure in Financial Matters

In respect of every financial year, the Governor causes to be laid
before both the Houses of the Legislature, the Annual Financial
Statement.s? The Annual Financial Statement shows the estimated
receipts and the expenditure of the Government of the State. The
statement of expenditure shows separately, the “‘expenditure charged
upon the Consolidated Fund of the State” and the “sums required to
meet other expenditure proposed to be made from the Consolidated
Fund of the State.” The expenditure charged on the Consolidated
Fund of the State includes:

(i) The emoluments and allowances of the Governor; and other
expenditure relating to his office;

(if) The salaries and allowances of the Speaker and Deputy
Speaker of the Legislative Assembly and of Chairman ad
the Deputy Chairman cf the Legislative Council;

(iii) The debt charges for which the State is liable, including
interest, sinking fund ctarges and redemption charges, and
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other expenditure relating to the raising ot the loans and the
services and the redemption of debt;

(iv) The expenditure in respect of the salaries and allowances of
the Judges of the High Court;

(v) The sums required to satisfy any judgement, decree or award
of any court or arbitral tribunal;

(vi) Any other expenditure declared by the Constitution or by
the Legislature of the State by law to be so charged.

Estimates relating to the expenditure charged upon the Consoli-
dated Fund of the State is not submitted to the vote of the Legisla-
ture. However, the Legislature is not barred from having a discussion
onany of the estimates. The estimates of expenditure proposed to
be met from the Consolidated Fund of the State, are presented.to
the Legislative Assembly in the form of grants. The Legislative
Assembly is vested with the power to approve ot refuse the demands
for grants or assent to them subject to reduction of the amou.nts
demanded. No demand is to be made except on the recommendation
of the Governor.

After the demands for grants are passed by the Legislative Assem-
bly, an Appropriation Bill, which envisages the demands. for grants,
is presented to the Legislative Council. The Appropriation Bill pro-
vides for the appropriation out of the Consolidated Fund of the
State, of all sums required to meet the expenditure charged on the
Consolidated Fund of the State and the grants approved by the
Assembly. Amendments, which effect the amount of expenditure
charged on the Consolidated Fund of the State or other g'ra.nts
approved by the Assembly, are not proposed to the Appropriation
Bill. Whether the amendment is admissible, is decided by the presi-
ding officer of the House in which the Billis pe.ndi_ng. When an
Appropriation Bill is passed by the Legislature, it is called the
Appropriation Act.

The Legislative Assembly also enjoys the powers to:

(i) make any grant in advance in respect of the estimated expen-
diture for a part of any financial year pending the completion
of the procedure laid down by law;

(ii) make a grant for meeting an unexpected demand upon the
resources of the State when the demand cannot be stated
with details either on account of the magnitude or indefinite
character of the service;

(iii) make an exceptional grant which does not form a part of

THE STATE GOVERNMENT 127

the current service of any financial year;
(iv) pass supplementary or additional grants to the grants envi-
saged by the Annual Financial Statement.

High Court

The Constitution of the Jammu and Kashmir State provides for a
High Court of Judicature. The High Court is the highest court of
judicial authority in the State. The High Court, though it is provided
for by the Constitution of the State, constitutes a part of the single
integrated judicial system of India and is placed directly under the
Supreme Court of India. The Constitution of Jammu and Kashmir
does not vest any administrative authority with the Supreme Court of
India over the High Court of the State.

The High Court of the State is constituted of a Chief Justice and
two or more Judges.® The Constitution of Jammu and Kashmir
provides for the appointment of additional Judges to cope with any
temporary increase in the business of the court or to clear any
pending arrears of work. However, the period for which the addi-
tional Judges are appointed cannot exceed two years. The Constitu-
tion of Jammu and Kashmir also provides for the appointment of
duly qualified acting Judges in case a permanent Judge is unable to
perform the duties of his office.

The Chief Justice of the High Court of the State is appointed by
the President of India by warrant under his hand after consultations
with the Chief Justice of India and the Governor of the State. The
-other Judges of the High Court are appointed by the President of India,
in consultation with the Chief Justice of the Supreme Court of India,
the Governor of the State and the Chief Justice of the State High

~Court.5° A different procedure, has, however, been followed in prac-
tice, and the judges of the High Court are appointed on the initiative
.of the Chief Minister of the State. Usually, the Chief Justice of the
High Court sends his recommendations to the Chief Minister of the
:State, who consults the Governor and forwards the recommendations
“to the Ministry for Home Affairs of the Government of India. There
-is hardly any doubt about the fact that the recommendations of the
. Chief Justice of the State, are made on the advice of the Chief Minis-
ter. The Home Ministry consults the Chief Justice of India and
- thereafter, advises the President who formally makes the appointment
.of the Judges of the High Court. Ultimately, the decision of the
appointment of the Chief Justice and the other Judges of the High
«Court lies with the Union Government. In 1983, the Union Govern-
_ment refused to confirm Justice Balau-Din Farooqi, the acting Chief
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Justice of the State and appointed in his .place Justice V. Khah'(:i ;1;
the Chief Justice of the State High Court in the teeth of (;lppos(xi =
the Chief Minister of the State Dr Farooq At')dulla and b :
g?:/‘emment. Justice Bahau-Din Farooqi was appointed the Chie
i igh Court of Sikkim.
Jusf;:;eo(f:ltlg:f I;l;ftice and the judges of the High Court hold oﬂ-ice
till they attain the age of sixty-two years, in case they I;io ;:::ir re;:)gens
- office earlier.6! The Constitution of Jammu .and as! booa
gk isage any provisions for the removal of the judges of the Hig
A env'll‘hge judges of the High Court of the State are liable to. be
il d frojm their office in accordance with the provisions of Article
removfethe Constitution of India, which is applicab.Ie to the 'State and
2::15;1)1 provides that the judges of the High Courts in the Indlan.tSt:tes
¢ iable to be removed according to Article 124 ot: the Constitution
g h‘:]' 62 Article 124 of the Constitution of India lays down the
i (;a’ e for the removal of the judges of the Supreme .Court_of
pr({f:e l¥h judges of the High Courts in the Indian States, mcl'udmg
g ef]Jammu and Kashmir, are liable to be removed, in the
wiishis 0which the judges of the Supreme Court are hable. to be
TR mB virtue of Article 124 of the Constitution of India, the
.removedé thz Supreme Court of India are liable to be removed fror'n
Judges : by an order of the President of India, after an address is
£ om(cleto};xim by each House of Parliament of India, in .the same
pl‘et.cme on grov.’mds of proved misbehaviour or incapzlxcgy. T¥1e
Z(Z}S;‘r‘::]s, is réquired to be passed by each Hous&? t{y a x?;ﬁcs)r;z n«.:li; el:z
total membership and also by a two-thirds .l'nd‘]Ol‘lT.y [© KT
i iously, an address presented to the Pres| 2
pr‘eseg'l at?:r zﬁ:l:sx.ng};‘luo:fs ); judge, can only be presented to.hun
:ft'tigt;; allegations of misbehaviour or ir;ca;iach)t'hare isc?(;:,i:‘;s;
arliament is empowered to prescribe by law, the pr
't]:;e;‘::gntation of the address for the removal .of the Ju*dggsJ of ::
High Court. Accordingly, the judges of the H_1gh ﬁ(ilou\r)l otheas:eﬁ-
and Kashmir are liable to be removed. from .thelr office by e
the grounds of proved mtsbehavm}l\: or m'capacl y or.
i i resented by each House of the Indian Parliament tc? him.
a(ixdmi:i,nient procedure laid down in the Constitution.of India, for
;[heersetnoval of judges of the Supreme Qourt and‘ tlhe _\ud%‘es f)ef ;2;
High Court, is aimed to secure the judges .thelr mdepenl enc b
also ensure that they are not subject to whims :%nd caprices 0O
tive or the legislature both at the Centfe and_m the States.
eXEfll:’hc Constitution of Jammu and Kashmir envisages a r.lumber of
qu,aliﬁcations for the“appointment of the judges of the High Court.
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A person is qualified for the appointment as a judge of the High
Court of the State, provided:

(i) he is a citizen of India;
(ii) he has ten years experience as a Judicial officer in the State,
or any other part of India; and

(#ii) he has a standing of ten years as an advocate of the High
Court in India.

In computing the ten years period for purpose of the appointment
as a judge of the High Court, the experience of an advocate is com-
bined with the experience accumulated in the capacity of a Judicial
officer.

The Chief Justice of the High Court is paid a salary of 4,000
rupees per month and the other judges draw a salary of 3,500 rupees
per month. In addition to their salaries, the judges are also entitled
to other allowances and a pension on their retirement. The emolu-
ments paid to the judges are charged on the Consolidated Fund of
the State and as such are included in the grants not subject to the
vote of the State Legislature. After their retirement, the Judges of
the High Court cannot practise in the High Court of the State, or the
High Court in which they have served for more than five years,
immediately before their retirement. They can practise in the Supreme
Court and all other High Courts, where the
applicable.

Article 220 of the Constitution of India is applicable to the
Jammu and Kashmir State and the limitations, the Constitution of
India imposes upon the judges to practice after their retirement, apply
to the judges of the High Court of Jammu and Kashmir also. The
Constitution of India, originally placed a complete ban on the practice
of the High Court Judges after their retirement. In accordance with
the Seventh Amendment to th: Constitution of India, the retired
judges of the High Courts are entitled to practise in the Supreme
Court and the High Courts in India, where they have not served for
more than five years, immediately before retirement.

The provisions of the Constitution of India which deal with the
transfer of the Judges of the State High Courts are applicable to the
Jammu and Kashmir State with certain important modifications.63
Article 222 of the Constitution of India which deals with the transfer
of the Judges of the High Courts, empowers the President to transfer
the judges of one High Court to another High Court after consulta-
tion with the Chief Justice of India. In itsapplication to the Jaimmu and

limitation is not
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Kashmir State, Article 222 is appended with a fresh clause, which
provides that transfer of the Judges of the High Court of Jammu and
Kashmir to other States in India, and the transfers of the Judges of
the High Courts from the other States to Jammu and Kashmir, is
required to be made in consultation with the Chief Justice of India
and the Governor of Jammu and Kashmir State. The provisions that
the President is required to consult the Governor of the State in case
of an intended transfer to and from the High Court of the State,
raises major constitutional issues. Primarily, the provisions of the
Constitution do not place the President of India under any obligation
to follow the counsel given to him by the Governor of the State. The
constitutional requirement to consult the Chief Justice is an identical
provision and does not place any obligation on the President to accept
the counsel of the Chief Justice. Secondly, the Constitution of the
State lays a specific limitation on the Governor of the State, that
except for the powers, he exercises in regard to the appointment of
the Council of Ministers and the Proclamation of Constitutional
Breakdown, he is bound to act on the advice of the Council of Minis-
ters. It is doubtful whether the Governor would, in the face of the
explicit constitutional provisions, tender counsel to the President
which is not based on the advice of the Council of Ministers. In fact,
the experience in the State shows that the successive Governors never
questioned the piopriety of actions which they were advised to under-
take by their governments, though some of their acts had far-reaching
constitutional consequences, for the parliamentary government in the
State. In actual practice the provisions of the Constitution which vest
the authority with the Governor to give his counsel to the President
extends the shadows of the executive influence over the judges of the
High Court in the State. Perhaps the protracted controversy which
followed the transfer of Justice Bahaudin Farooqi, the acting Chief
Justice of the High Court of Jammu and Kashmir in 1983, to Sikkim,
arose out of these constitutional anomalies.

The High Court of Jammu and Kashmir exercises jurisdiction
conferred on it by the Constitution of Jammu and Kashmir as well as
the Constitution of India. The jurisdiction vested in the High Court
of Jammu and Kashmir by the Constitution of India pertains to the
enforcement of the fundamental rights. The rest of the jurisdiction,
exercised by the High Court, is vested in it by the Constitution of
Jammu and Kashmir.

" The jurisdiction to enforce fundamental rights is vested in the High
Court of Jammu and Kashmir by Article 32 of the Constitution of
India, which embodies the provisions pertaining to the jurisdiction of
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tl.1e Supreme Court to issue writs and orders for the fundamental
rights envisaged by the Constitution of India. Article 32 of the
ConstiFution of India was made applicable to the Jammu and Kashmir
State in 1954, when the Constitution (Application to Jammu and
Kashr.nir). Order, 1954, was promulgated and the provisions of the
Constitution of India with regard to the fundamental rights were
exte.uded to the States. In its application to Jammu and Kashmir,
Article 32 of the Constitution of India is appended with an additiona,l
f:lause which empowers the High Court of Jammu and Kashmir to
issue ‘‘to any person or authority including in appropriate cases, any
government, orders or writs, including writs in the nature of h,abeas
corpus, mandamus, prohibition, quo warranto and certiorari, or any of
them, for the enforcement of any of the rights enumerated in Part III
of the Constitution of India. The jurisdiction vested in the High
Qourt of Jammu and Kashmir, is exercised concurrently with the
jurisdiction which Article 32 vests in the Supreme Court of India.6*

* The powers of the High Courts in the other Indian States to
enforce the fundamental rights, are provided for by Article 226 of the
Constitution of India. Article 226 of the Constitution of India vests
powers .in the High Courts of the Indian states; to issue writs and
orders in the nature of habeas corpus, mandamus, prohibition, quo
warranto and certiorari for the enforcement of the fundamental rights,
enumerated in Part III of the Constitution of India. However, Article
226 of the Constitution of India was not rendered applicable to the
State of Jammu and Kashmir in 1954, and was not made applicable
to the State thereafter.

The writs of habeas corpus, mandamus, prohibition, quo warranto
and certiorari, are prerogative writs and provide remedies in cases
where legal redress is not adequate. The writ of habeas corpus

| requires a person, who has detained another person, to produce the

detained person before the Court and justify the detention and order

. the release of the detained person in case valid reasons for detention

are not established. A writ of mandamus is an order of the court by
virtue of which the court orders a public authority to perform a duty

‘ or refrain from performing a duty, which the public authority is
4 _lobliged to perform. The basis of the writ is that the performance or
i non-performance of a public authority is not allowed to effect the
. legal interests of a person and wherever such interests are effected
4 redress is made available. The writ of certiorari is issued by the High
": Court to correct errors of jurisdiction or cure the abuse of jurisdiction
b/ ot remedy an error of law manifest on the record on an action which
' is mala fide. Writ of prohibition lies against a court or a tribunal
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exercising judicial or quasi judicial functions. The writ of quo
warranto is issued to prevent a person who has wrongfl.llly usurped
an office, from continuing in the office. The writ examlnes.the legal
right of an incumbent to hold office and if the court determines that
the incumbent holds office in violation of law, he is ordered to vacate
e '(I)‘fllxi: :'dditional clause appended to Article 32 of the Constitution of
India, in its application to Jammu and Kashmir, does not vest in the
High Court any powers for the enforcement of legal rights ot'her than
the fundamental rights. The High Courts in the other Indian states
are vested with the powers to enforce legal rigth other thar_l fur?da-
mental rights, by Articie 226 of the Constitution .of India Since
Article 226 is not applicable to Jammu and Kashmir the powers for
the enforcement of the legal rights other than fundamentz'xl rights are
vested in the High Court of Jammu and Kashmir by Section 103 of
the Constitution of Jammu and Kashmir.63

Section 103 of the State Constitution stipulates:

The High Court shall have power to issue to any person or a.utho-
rity, including in appropriate cases any Govgrn{rlent within the
State, directions, orders or writs including writs in the natuf'e of.
Habeas Corpus, Mandamus, Prohibition, Quo warranto, Ce.’mora'n
or any of them, for any purpose other t.han. those meqtloned in
Clause (2-A) of the Article 32 of the Constitution of India.

The High Court is vested with the power to issue orders and writs
to provide redress against any. vic?lation 'o.f law or statute or e}ny
illegality, which causes failure of Ju§tlce or injury to any person with-
in its jurisdiction. The High Court is thu§ em;.)owered.to examine the
validity of the various acts of the administrative officials, vyhether of
the State Government or of any other public body and provide aprro-
priate relief to the aggrieved party. Sectiop 103 of the Con§ntut|.on
of Jammu and Kashmir confers upon the High Court ‘“a dlsf:retlon
of a most extensive nature’’. The High Court, however, exercises the
powers according to certain established principles of law. These are:

(i) redress is made available for violation of any provision of
the Constitution or a statute, in case the petitioner has suffer-
ed substantial injury: : :

(ii) redressis provided against any _other 1l.lega.lny, when such
illegality has caused substantial failure of justice; and

(iii) the petitioner has no other alternative remedy.
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The powers conferred upon the High Court under Section 103 of
the Constitution cannot be taken away or abridged by any law or
except by the amendment of the Constitution of the State.

The Constitution of Jammu and Kashmir preserves the original
and appellate jurisdiction, the High Court of Jammu and Kashmir
exercised before the commencement of the Constitution in 1957. The
High Court is vested with the original jurisdiction to hear cases,
which are of more than twenty thousand rupees in value. The High
Court exercises original jurisdiction in matters of probates of wills and
testaments and letters of administration of assets of persons dying
intestate. The High Court is also vested with original jurisdiction to
take up for adjudication suits falling within the jurisdiction of any
subordinate courts.66

The appellate jurisdiction of the High Court extends to all cases of
revision of revenue, civil and criminal matters in accordance with the
provisions of the enactments in force in the State.5” In civil cases, appeals
lie to the High Court in the first instance as well as in the second
instance. Appeals from the decisions of the District Judges and from
the decisions of subordinate judges in case of a higher value of the
case, lie direct to the High Court on point of fact as well as on point
oflaw. Appeals also lie to the High Court from a lower appellate

court, in questions of law and procedure. In criminal cases, the
appellate jurisdiction of the High Court extends to the cases decided
by the Sessions Court or Additional Sessions Court where the punish-
ment exceeds imprisonment for seven years. Appeals also lie to the
High Court, in criminal cases, from the decisions of the Assistant
Sessions Judges and Judicial Magistrates on certain specified matters.
The High Court of the State is a Court of recordand its records and
proceedings are enrolled as “perpetual memorial andtestimony’’ and
are admitted to be of evidentiary value.58 The records of the High Court
arenot questioned when they are produced beforeany court. Asa court
of record the High Court enjoys the power to punish for contempt. In

. India, it is recognised that the power to institute proceedings for

contempt, is inherent in all the courts of record. The power to punish
for contempt is vested explicitly in the High Court of the State by
the Constitution of Jammu and Kashmir. Section 94 of the Constitu-
tion of Jammu and Kashmir stipulates:

The High Court shall be a court of Record and therefore, has all
the powers of such court including the power to punish for con-
tempt, itself or of the courts subordinate to it.
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In all cases of contempt the High Court enjoys the power to deal
with contempt summarily and adopt its own procedure. It is obviously
expected that the procedure for the disposal of the cases of contempt
is fair and the person guilty of contempt is informed of the charge
levelled against him and is given a reasonable opportunity to defend
himself.

The Constitution of Jammu and Kashmir confers upon the High
Court of the State, the power of superintendence over all subordinate
courts within its territorial jurisdiction.®® Section 105 of the Constitu-
tion of Jammu and Kashmir, which envisages the powers of the High
Court of superintendence over the subordinate courts, reproduces the
provisions of Article 227 of the Constitution of India, with the excep-
tion that the power of superintendence is not extended to tribunals.
The High Court has the power:

(i) To call for return from the subordinate courts;

(ii) to make and issue general rules and prescribe forms for regu-
lating the practice and proceedings of the subordinate courts;

(iii) to prescribe forms in which books, entries and accounts are
kept by the officers of the subordinate courts;

(iv) to settle the fee to be allowed to the Sheriffs and clerks and
officers, attorneys, advocates, and pleaders practising in the subordi-
nate courts;

(v) to control the District Courts, and the subordinate courts,
including the postings and promotion and the grant of leave to t.he
personnel of the judicial service of the state holding any post inferior
to the post of the District Judge. However, the Court is notauthorised
to deal with them otherwise than in accordance with the conditions
of their service prescribed under the law regulating the conditions of
their service and such personnel are not deprived of any right to
appeal, which they have under laws, regulating their service. :

The High Court is also vested with the power to control its staff
and regulate the conditions of service of such staff.” The Chief
Justice is empowered to appoint the officers and servants of the
Court. In this regard the Governor is empowered to require the court
to consult the Public Service Commission of the State. The Chief
Justice is also vested with the power to regulate the conditions of
service of the staff of the court, subject to laws made by the State
Legislature. The approval of the Governor is required for any rules
that the court may make regarding the salaries, allowances, leave and
pension of its officers. All the administrative expenses of the court
are charged on the Consolidated Fund of the State.

The High Court is empowered to withdraw cases from the
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subordinate courts if it is satisfied that the cases involve substantial
questions of law and the interpretation of the Constitution.” The
Court is vested with the power to dispose of the cases after having
determined the constitutional issuesinvolved and return them to the sub-
ordinate courts for final disposition. The Constitution empowers the
High Court to interpret the Constitution and avoid the multiplicity of
the constitutional interpretation at the level of the subordinate courts.
This is aimed to ensure uniformity and adequate standards in the
interpretation of the provisions of the Constitution. Two basic condi-
tions must, however, be fulfilled before a case is transferred from a
subordinate court to the High Court for adjudication. First, the High
Court must be satisfied that the case involves a substantial question
of law as to the interpretation of the Constitution. Secondly, the High
Court must be satisfied that the determination of the question involved
is necessary for the disposal of the case.

Services v

The provisions of the Constitution of India with rega.d to the
services are not applicable to the State and the expression ““to States”
in Part XIV of the Constitution does not refer to Jammu and
Kashmir. The Constitution of Jammu and Kashmir empowers the
State Legislature to regulate the recruitment and the conditions of
service of the personnel recruited to the public service of the State.”2
The members of the civil service hold office during the pleasure of the
Governor. The doctrine of pleasure is the legacy of the British
colonial organisation in India and is a common law rule, which means
that a civil servant holds office during the pleasure of the Crown.
The State Constitution reproduces the provisions of the Constitution
of India with regard to the doctrine of pleasure. “Except expressly
provided by this Constitution, every person who is a member ofa
civil service of the State or holds any civil post under the State holds
office during the pleasure of the Governor.” The doctrine of pleasure
is purile, lifeless and bad in import, and connotes that the civil
servant undertakes obligations without any reciprocal responsibilities
and there is hardly any remedy available to him against acts which
impinge upon his interests. Under the doctrine of pleasure, the civil
servant can be turned out of his service without assigning any reason
and he has no remedy to claim damages for wrongful dismissal, nor
is he in a position to enforce any of the conditions of his service.
The Constitution of the State follows the doctrine of pleasure embo.
died in the Constitution of India. However, there are two limitations
placed on the doctrine of pleasure:
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(i) The persons employed in the civil services of the State are
not liable to be removed or dismissed from their office by an autho-
rity subordinate to the authority which has appointed them; and

(ii) The persons employed in the civil service of the State, are
not liable to be removed or dismissed or demoted until they are
informed of the charges levelled against them; an enquiry is instituted
to investigate the charges; reasonable opportunity is given to them
to defend themselves and in case a penalty is imposed upon them,
thuy are given an opportunity to appeal.

These safeguards are not available in case a public servant is dis-
missed or demoted on a criminal charge, or the authority empowered
to dismiss or remove a public servant or demote him, is satisfied that
it is not expedient to hold an inquiry for reasons, put in writing, or
where the Governor is satisfied that it is not expedient to hold an
inquiry, for reasons of the security of the State.

Public Service Commission

Provisions are made by the Constitution of Jammu and Kashmir
for the establishment of a Public Service Commission.” The members
of the Commission are appointed by the Governor of the State.
The number of the members of the commission as well as the condi-
tions of their service, is also determined by the Governor. The term
of the members of Commission is fixed at five years or until a mem-
ber attains the age of sixty-five years. As nearly as may be, half the
number of the members of the Commission are required to be the
persons who at the time of the appointment had been public servants
of the Government of the State for at least ten years. To ensure
impartiality the members of the Commission are not eligible for any
appointment under the State Government except that a member
other than the Chairman may become the Chairman of the Com-
mission.

A member of the Commission or the Chairman is liable to be
removed from his office by the Governor on the ground of misbeha-
viour after the High Court, on a reference made to it, by the
Governor, has after an enquiry, reported that the Chairman or a
member of the Commission deserves to be removed. The Governor
is also empowered to remove the Chairman or any member of the
Commission, if the Chairman or the member is adjudged insolvent
or has taken any other paid employment or in the opinion of the
Governor is unfit to continue in office due to infirmity of body and
mind. The Chairman and the members of the Commission are also
liable to be removed in case they get interested in any agreement
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involving Government of the State or the Union Government or
assume profits arising out of such an agreement.

The Public Service Commission is empowered to advise the State
Government on:74

(i) matters relating to the methods of recruitment to civil
services;

(ii) principles followed in making appointments, promotions and
transfers from one service to another and the suitability of
the candidates for such appointments, promotions and trans-
fers;

(iii) all disciplinary matters affecting the public servants including
the memorials or petitions relating to such matters; and

(i) any other matter specifically referred to the Commission by
the Governor.

The scope of the functions of the commission can be extended by
the Legislature of the State.” The State Legislature can extend the
functions of the Commission in respect of the services of the State and
matters connected with the services of public institutions such as the
local bodies or public corporations under the State Government.
The provisions are mainly aimed to cover the public corporations and
other institutions which have come to assume a wider roleinthe nation-
al development and employ increasingly larger number of personnel.

The Commission submits to the Governor an annual report on
its work.76 The report is accompanied by a memorandum explaining
the action taken by the State government on the recommendations
of the Commission. The memorandum explains the reasons for the
inability of the government to accept the recommendations of the
Commission, if there are any such cases.

The Public Service Commission is subjected to a severe limitation
and the government is empowered by the Constitution of Jammu
and Kashmir to make provisions for “‘the reservation of appointments
or posts in favour of any class of permanent residents which in the
opinion of the Government is not adequately represented in the
service of the State.” Regarding such reserved appointments and
posts, the government is not required to consult the Commission.””
The Constitution has not specified the scope of the authority vested
in the State government in this regard and the State government
exercises wide discretion and power to fix the number of appoint-
ments and posts to be reserved and to determine the composition of
the classes not adequately represented in the services of the State.



138 STATE GOVERNMENT AND POLITICS

The government is also vested with the absolute discretion to make
appointments to the reserved posts from among the classes not ade-
quately represented in the services of the State without any reference
to the Commission. The government is, actually, vested with un-
fettered authority to lay down the principles and also determine the
conditions in which such inadequately represented classes are recruited
to the reserved posts.”®
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CONSTITUTIONAL AMENDMENT

The procedure for the amendment of the Constitution of Jammu
and Kashmir, is embodied in Part XII of the Constitution. For the
purpose of an amendment, the provisions of the Constitution are
classified in three separately defined categories. The categories are:!

(i) the provisions which are amended by two-thirds majority of
the total membership of each House of the State Legislature;

(i) the provisions, which are amended by a majority of the total
members of the Legislative Assembly with a two-thirds
majority of the members of the Assembly present and voting;
and

(iii) the provisions of the Constitution which are saved from any

amendment permanently.

The provision of the Constitution amended by a two-thirds
majority of the total membership of the two Houses of the State
Legislature are:

(i) the Preamble of the Constitution of Jammu and Kashmir;
(ii) the Permanent Residents of the State;
(iii) the Directive Principles of State Policy;

(iv) the Executive;
(v) the State Legislature;
(vi) the Council of Ministers;
(vii) the High Court;
(viii) Finance, Property and Contracts;
(ix) the Public Services;
(x) the Flag of the State; and
(xi) the Official Language.

A Bill seeking to amend any of the provisions mentioned above
can be introduced only in the Legislative Assembly of the State. After
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the Bill is passed by the two-thirds majority of the total membership
of the Assembly, it is sent to the Legislative Council for its considera-
tion. If the Legislative Council passes the Bill by a two-thirds majori-
ty of the total membership of the House it is presented to the
Governor of the State for his assent. After the Governor gives his
assent to the Bill, the Constitution stands amended to the extent of
the provisions of the Bill.

The provisions of the Constitution amended by the Legislative
Assembly pertain to the abolition of the Legislative Council. A Bill
seeking to abolish the Legislative Council is required to be introduced
in the Legislative Assembly. After the Bill is passed by a simple
majority of the total members of the Legislative Assembly and a two-
thirds majority of the members present and voting, the Bill is presen-
ted to the Governor of the State for his assent. If the Governor
gives his assent to the Bill the Legislative Council is abolished.

The Provisions of the Constitution, which are permanently
exempted from amendment relate to:

(i) the provisions of the Constitution of India applicable to the
State;

(if) the provisions of Section 3 of the Constitution of Jammu and
Kashmir which stipulate that the Jammu and Kashmir State
is and shall always be an integral part of India;

(iii) provisions of Section 5 of the Constitution which envisage
the division of the powers between the Union and the Jammu
and Kashmir State;

(iv) provisions of Part XII of the Constitution which embodies
the procedure for the amendment of the Constitution.

The procedure for the amendment of the Constitution vests with
the State Governor, the power of ultimate veto over all Bills which
seek to amend the Constitution. The Constitution stipulates:

An amendment of this Constitution may be initiated only by the
introduction of a Bill for the purpose in the Legislative Assembly
and when the Bill is passed in each House by a majority of not
less than two-thirds of the total membership of the House, it shall
be presented to the Governor for his assent and upon such assent
being given to the Bil', the Constitution shall stand amended in
accordance with the terms of the Bill.

The Constitution of India provides that after a Bill seeking to
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amend the Constitution is passed by both the Houses of Parliament
in accordance with the procedure laid down in Article 368 of the
Constitution of India and it is presented to the President for his assent,
the President is bound to give his assent to the Bill which seeks to amend
the Constitution. The constituent power of the Parliament to amend
the Constitution is not, therefore, subject to the veto of the President.
The Constitution of Jammu and Kashmir, evidently, envisages no
obligations on the State Governor to give his assent to a Bill seeking
to amend the Constitution after any such Bill is passed by the State
Legislature in accordance with the procedure laid down forthe amend-
ment of the Constitution by Part XII of the Constitution.

The provisions of Part XII of the Constitution have a wider
significance as they impose a limitation on the State Legislature to
initiate or consider a Bill or an amendment which seeks to make any
change in:

(i) Section 3 of the Constitution which stipulates that Jammu and
Kashmir is an integral part of the Union of India;

(i) Section 5 of the Constitution which stipulates that the Legis-
lative power of the State extends to all matters except those
with respect to which Parliament has power to make laws for
the State under the provisions of the Constitution of India;

(iii) provisions of the Constitution of India applicable to the
Jammu and Kashmir State by virtue of Article 370 as amen-
ded by the Constitution (Application to Jammu and Kashmir)
Order, 1954 and the subsequent Presidential Orders.

It is clear, therefore, that the Constitution of Jammu and Kashmir
does not vest in the State Legislature powers to initiate any modifica-
tions or changes in the applicability of the Constitution of India to the
State under Article 370, which the Constituent Assembly of Jammu
and Kashmir enjoyed. By virtue of Article 370, the President of
India is empowered:?2

(i) to extend to Jammu and Kashmir the application of the
provisions of the Constitution of India with the concurrence
of the State Government, subject to the condition that such
concurrence is approved by the Constituent Assembly of
Jammu and Kashmir;

(if) to delegate to the Union Government any:such matters in the
Union List and the Concurrent list which are included in the
residuary powers reserved for the State, with the concurrence
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of the State government, subject to the condition that such
concurrence is approved by the Constituent Assembly of
Jammu and Kashmir; f

(iii) to order that Article 370 would “cease to be o.perat.we or be
operative only with such exceptions and modlﬁcatlons.zfnd
from such date as he may specify subject to the conlexon
that any such order is issued only on the recommendations
of the Constituent Assembly of the State.”

Impliedly, Article 370, envisages a perpetual Constituent Assembly.

The framers of the Indian Constitution, perhaps, laboured under
the impression that the temporary provisions with. regard to th.e
State would subsist only for a relatively short duration and'thelr
operation would hardly extend beyond that time, the C.ons'ntuent
Assembly of the State would take to frame the Constitution for
the State. Perhaps they visualised that in case the temporary
provisions under Article 370 were perpetuated beyond the tenure
of the Constituent Assembly, the Constituent Assembiy would by
a resolution initiate amendment in the provisions and recom-
mend to the Parliament of India to vest the powers of the Consti-
tuent Assembly in an instrument accredited to undertake the
function. This, however, was not done.?

The Constituent Assembly of the State dissolved itself in 195’{,
when it framed the Constitution of Jammu and Kashmir. The Consti-
tution of Jammu and Kashmir, stipulates in explicit terms that .the
Legislature of the State is not empowered to exersise any constitu-
tive powers which the Constituent Assembly exercised in regard to
the operation of Article 370 of the Constitution of India. The. Stz.ite
legislature has, therefore, not succeeded to any of the constltu!.lve
powers the Constituent Assembly exercised, and cannot at 'any time
initiate amendment or changes in the applicability of Article 370 or
the subsequent Presidential Orders which were promulgated on the
initiative of or with the approval of the Constituent A.ssembly. The
President is obviously, left with the alternative to ask his 'government
to move a Bill in Parliament of India to effect the required changes
whenever the necessity arises.

The Constitution First Amendment :
The Contitution of Jammu and Kashmir (First A'smendment) Act,
was enacted on 13 October 1959, and brought into force on 26th
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January 1960.4 The First Amendment Act, effected changes in the
provisions of th: Constitution regarding the appointment tenure,
retirement and the emoluments of the Chief Justice and the other
Judges of the High Court of the State and the superintendence,
direction and the control of the elections to the two Houses of the
State Legislature.

The First Amendment Act modified the provision of Section 95
of the Constitution in order to incorporate in it, provisions with Te-
gard to the tenure of the Acting Judges and - Additional Judges of the
High Court. Section 95, as it was originally framed, did not provide
for Acting Judges or the Additional Judges. Provisions for the appoint-
ment of Acting Judges and the Additional Judges were made by the
First Amendment. The First Amendment omitted sub-section 2 of
Section 100 of the Constitution and in its place incorporated in the
Constitution a fresh section namely 100-A. Section 100-A stipulated
that if by reason of any temporary increase in the business of the High
Court or by reason of arrears of work, it appeared to the President of
India to increase the number of Judges of the Court, he could appoint
duly qualified persons the Additional Judges of the High Court for
such period as he specified not exceeding two years. The President was
also empowered to appoint Acting Judges, ifa Judge of the High
Court, other than the Chief Justice, was by reason of leave, or for any
other reason, unable to perform the duties of his office. The Acting
Judges were to remain in office til] the permanent Judges resumed
their duty. The Additional Judges as well as the Acting Judges were
in any case, to hold their office till they attained the age of sixty years.5

The First Amendment omitted sub-section (2) of Section 98 of the
Constitution and abrogated provisions which vested powers with the
State Legislature to determine the allowances and the rights in respect
of leave of absence and rights of pension of the Judges of the High
Court.® Accordingly the allowances and the rights in respect of leave
of absence and rights of pension were, after the amendment, to be
determined by the provisions of the Fourth Schedule of the Consti-
tution of Kashmir.

Tte First Amendment also omitted sub-sections (2) and (3) of
Section 99 and divested the State Legislature of the powers to present
an address to the President for the removal of Judges of the High
Court. The amendment was made in consequence of the application
of Article 218 of the Constitution of India to the State in 1958, Article
218 lays down the procedure for the removal

of the Judges of the
High Courts in the Indian States. Sub-section (2) of Section 99 stipu-
lated:?

.



146 STATE GOVERNMENT AND POLITICS

A Judge of the High Court shall not be removed from his office
except by an order of the President passed after an address by
each House of the legislature supported by a majority of the total
membership of that House and by a majority of not less than
two-thirds of the members of that House present and voting, has
been presented to the President in the same session for such remo-
val on the grounl of proved misbehaviour or incapacity.

Sub section (3) of Section 99, empowered the State Legislature to
regulate by law, the procedure for the presentation of the address to
the President for the removal of the Judges of the High Court and
procedure for the investigation and the location of proof of the mis-
behaviour or incapacity of a Judge.

The First Amendment Act repealed Section 106 of the Constitu-
tion which barred the Judges of High Court to plead or act in any
Court or before any authority in the State.? Section 106 was repealed
in consequence to the application of Article 220 of the Constitution
of India to the State which lays down the limitation on Judges of the
High Court in pleading in Court or any authority in India except the
Supreme Court or the High Court of other States.

The First Amendment Act replaced the Fourth Schedule by a fresh
Schedule.? The Fourth Schedule laid down the salaries of the Chief
Justice and the other Judges of the High Court, their leave and the
condition of their service. The new Schedule brought the salaries and
the other terms and conditions of the services of the Chief Justice and
the judges of the High Court at par with the Judges of the High
Courts in the other States of India. According to the new Schedule,
the salary of the Chief Justice was fixed at 4,000 rupees per month
and the other judges of the High Court at 3,500 rupees per month,
The rights in respect of leave of absence, allowances, pension and
other conditions of service of the judges of the High Court, were to
be governed by the provisions of the High Court Judges (Conditions
of Service) Act, of the Government of India, 1954, and the rules
made under the Act.

The amendment of the Constitution of Jammu and Kashmir effect-
ed by the First Amendment Act regarding the superintendence and
the control of the elections, was undertaken to give effect to the
ayplication of the jurisdiction of the Election Commission of India to
the State. The Constitution of Jammu and Kashmir vested the powers
of the superintendence and control of the eiections to the State
Legislature, in an Election Commission which was appointed by the
Sadar-i-Riyasat of Jammu and Kashmir under Section 138 of the
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Constitution of Jammu and Kashmir. Section 138 stipulated:

(i) that the superintendence, direction and control of the pre-
paration of the electoral rolls for the conduct of elections to
the State Legislature, would be vested in an Election Commis-
sioner who was appointed by the Sadar-i-Riyasat;

(ii) that the Sadar-i-Riyasat, could appoint one or more Deputy
Election Commissioners to assist the Election Commissioner
in the performance of his duties;

(¢ii) that subject to the law made by the State Legislature, the
conditions of service of the Election Commissioner and the

Deputy Election Commissioners would be determined by the
Sadar-i-Riyasat.

The provisions of Section 138 of the Constitution was repealed
and substituted by a fresh section which stipulated:

The superintendence, direction and control of the preparation of
electoral rolls for, and the conduct of elections to either House
of the State Legislature held under this Constitution, including the
appointment of the Election Tribunals for the decision of doubts
and disputes arising out of; or, in connection with, such elections
shall vest in the Election Commission of India.

The Constitution Second Amendment

The Second Amendment to the Constitution of Jammu and Kash-
mirfwas made, when the Constitution of Jammu and Kashmir (Second
Amendment) Act of 1960, was passed in March, 1960.1° The Second
Amendment Act, amended the Second Schedule of the Constitution
and the allowances of the Sadar-i-Riyasat of Jammu and Kashmir.
The emoluments of the Sadar-i-Riyasat were fixed at 5,500 rupees
per mensem. The allowances, which the Sadar-i-Riyasat was entitled
to, were fixed at the maximum of:

(i) Sumptuary Allowance of 50,000 rupees per annum;
(ii) Staff and Household expenses of 1,35,000 rupees per annum;
(iii) Tour expenses of 30,000 rupees per annum; and
(iv) Allowances for Miscellaneous expenses of 20,000 rupees per
annum.

The Seeond Schedule also laid down that the Sadar-i-Riyasat
would be entitled to a rent free official residence with an annual
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allowance of 12,000 rupees for its maintenance.!!

The Constitution Third Amendment

The Third Amendment to the Constitution of Jammu and Kashmir
was made when the Constitution of Jammu and Kashmir (Third
Amendment) Act of 1961, was passed in March 1961.12 The third
amendment increased the period of reservation of seats for the Sche-
duled Castes in the Legislative Assembly of the State. The Constitu-
tion, as it was originally formulated, fixed the period for which the
seats were reserved for the Scheduled Castes to thirteen years.

The Constitution Fourth Amendment

The Fourth Amendment to the Constitution of Jammu and
Kashmir, was effected when the Constitution of Jammu and Kashmir
(Fourth Amendment) Act of 1963, was passed in March, 1963.13 The
fourth amendment modified the Fourth Schedule of the Constitution.
The necessity to amend the Fourth Schedule arose out of the exten-
sion of the application of Article 222 of the Constitution of India to
the Jammu and Kashmir State by the Constitution (Application to
Jammu and Kashmir) Order of 1960, Article 222 of the Constitution
of India provides for the transfer of the judges of the High Courts in
India from one State to another State. The Fourth Amendment
effected the following changes m the Constitution of Jammu and
Kashmir:

(i) In the calculation of the service of a judge transferred to
Jammu and Kashmir, the service was to include such service,
as the judge had put in any other High Court of India;

(ii) In the calculaticn of the leave to the credit of a judge trans-
ferred to Jammu and Kashmir, the leave due to him in the
High Court in the other States of India, where he had served,
was to be added to his credit as the judge of the High Court
of Jammu and Kashmir State.

The Constitution FifthjAmendment

The Fifth Amendment to the Constitution of Jammu and Kashmir
was effected by the Constitution of Jammu and Kashmir (Fifth
Amendment) Act of 1963.14 The Fifth Amendment Act was passed
in October 1963. The Fifth Amendment deleted from the Constitu-
tion of Jammu and Kashmir, sub-clatse 4(c) and 4(d) of Section 50,
which envisaged provisions with regard to the representation of
teachers in the Legislative Council of the State. Sub-clauses 4(c) and
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4 (d) of Section 50, delimited a teacher’s constituency for the election
of a teacher’s representative to the Legislative Council of the State.
The clauses also stipulated that the teachers’ constituency would be
cons ituted of the Permanent Residents of the State, who were enga-
ged in teaching for three years in educational institutions recognised
by the State Government.

The Constitution Sixth Amendment

The sixth amendment to the Constitution of Jammu and Kashmir
was made in April, 196515 The amendment introduced drastic
changes in the Constitution of Jammu and Kashmir.
| The amendment abolished the office of the Sadar-i-Riyasat and
incorporated provisions in the Constitution of Jammu and Kashmir
which provided for a Governor to head the State and the State
Government. Section 2 of the Constitution was amended and a fresh
sub-section: sub-section (3) was added to it after sub-section (2). Sub-
section (3) stipulated:

Any reference in this Constitution to the Sadar-i-Riyasat, shall
unless the context ctherwise requires, be construed as references to
the Governor.16

The sixth amendment amended Section 26 of the Constitution to
provide:

(i) that the Head of the Jammu and Kashmir State would be
designated as the Governor; and
(ii) the executive power of the State would be vested in the Gover-
nor and would be exercised by him either directly or through
Eﬁicsgs subordinate to him in accordance with the Constitu-
ion.

The sixth amendment abrogated the provisions of Section 27 of
the Constitution which laid down the procedure for the election of the
Sadar-i-Riyasat and his recognition by the President of India.!8 The
pr.ovisions of Section 27 were replaced by fresh provisions which
stipulated that the Governor of the State would be appointed by the
President of India by warrant under his seal and signature. Changes
were also made in Section 29, which enumerated the qualifications of
the person who would be appointed the Governor of the State. A
person was eligible to be appointed the Governor of the State if he
was a citizen of India and above thirty-five years or more, of age.
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Section 29 as it was originally formulated, enumerated the qualifica-
tions of the person who could be elected the Sadar-i-Riyasat of the
State.

In accordance with the Sixth Amendment, provisions of Section 32,
which envisaged provisions for the removal of the Sadar-i-Riyasat,
were repealed.!® Section 32 provided for the removal of the Sadar-i-
Riyasat by the the President of India, on an address presented to him
bv the Legislative Assembly after it was adopted by a majority of not
less than two-thirds of the total membership of the Assembly. Provi-
sions of Section 33 which provided for the recognition of an acting
Sadar-i-Riyasat in case of death, removal or illness of the Sadar-i=
Riyasat were also repealed.?0 Section 33 was replaced by fresh provi-
sions which empowered the President to make arrangements for the
discharge of the functions of the Governor, in contingencies which
were not provided for by the Constitution.

The second major change which the sixth amendment brought
about, in the Constitution of the State, was that it abolished the
office of the Prime Minister. Section 35 of the Constitution was
amended and it was provided that the Council of Ministers would be
headed by the Chief Minister and constituted of other ministers who
were appointed to their office on the advice of the Chief Minister.

The sixth amendment introduced changes in the oath of affirma-
tion to be subscribed by the candidates seeking election to either of
the two Houses of the State Legislature. Clause (a) of Section 5 of
the Constitution was amended and provisions were incorporated in it
which required a candidate for the elections to either of the two
Houses of the State Legislature to subscribe an oath to “‘bear true
faith and allegiance to the Constitution of the State as by law establi-
shed” and to ““uphold the sovereignty and integrity of India.”” An
oath was also to be subscribed by members of the Legislative Assem-
bly as well as the Legislative Council of the State, before entering
upon their duties which affirmed that they would “bear true faith and
allegiance to the Constitution of the State as by law established”” and
“uphold the sovereignty and integrity of India.”2!

The Sixth Amendment introduced changes in the provisions with
regard to the appointment and the tenure of the Judges of the High
Court. Section 95 of the Constitution was amended to provide for
the appointment of the Chief Justice of the High Court by the Presi-
dent of India by warrant under his seal and signature after consulta-
tion with the Chief Justice of India and the Governor of the State,
and the other Judges of the High Court by the President in consulta-
tion with the Chief Justice of the High Court of Jammu and Kashmir.
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The amsndment to Section 95 further raised the retirement age of the
judges of the High Court, including the Acting Judges and the Addi-
tional Judges to sixty-two years. Provisions were added to Section 95
by virtue of which, questions arising about the age of the judges of
the High Court were to be decided by the President of India in con-
sultation with the Chief Justice of India .22

Provisions were also included in the Constitution of the State by
the Sixth Amendment, by virtue of which the Chief Justice of the
High Court, could, with the previous consent of the President of
India, request any retired judge of the High Court of the State or
the High Court of any other State in India, to sit and act as judge
of the High Court. Every such judge was entitled to allowances as
the President would by order determine and exercise the jurisdic-
tion, powers and the privileges of a judge of the High Court.

Changes were also introduced by the Sixth Amendment in the
provisions of the Constitution pertaining to the public services.
Section 126 was amended and two of its sub-sections, namely, sub-
section (2) and sub-section (3) were substituted by fresh provisions.
Article 126, in its original form, stipulated:??

(1) that no person who was a member of the civil services of the
State or held a civil post under the State, could be dismissed
or removed by an authority subordinate to that by which he
was appointed;

(2) that no civil servant or a person who held a civil post under
the State could be dismissed or removed or reduced in rank
until he was given reasonable opportunity of showing cause

e against the action proposed to be taken in regard to him.

(3) In cases where questions arose whether it was reasonably
practicable to give a civil servant opportunity of showing
cause against the action proposed to be taken, the decision of
the authority empowered to dismiss, remove or reduce in
rank was to be deemed as final; and,

(4) That the provisions entitling a civil servant to reasonable op-
portunity to show cause against any proposed action, could
not be invoked by persons who were dismissed for conviction
on criminal charges, or by persons in whose case it was re-
corded by the authority in writing that it was not reasonably
practicable to give the person the opportunity of showing
cause or where the Sadar-i-Riyasat was satisfied that in the
interests of the security of the State, it was not expedient to
give a civil servant an opportunity to show cause for an action
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proposed against him.

The Sixth Amendment placed two restrictions on the prerogative
of dismissal or removal:

(1) No person, who was a member of the civil services of the
State, or who held a civil post under the State could be dis-
missed or removed or demoted except after an inquiry in
which he was informed of the charges against him and given
a reasonable opportunity of being heard in respect of those
charges; and

(2) Where it was proposed, after an inquiry, to impose a penalty
on a civil servant or a person, he was to be given a reasonable
opportunity of making representation on the proposed penalty,
on the basis of the evidence deduced during the inquiry.

The restrictions placed upon the prerogative of dismissal and
demotion envisaged ty the Sixth Amendment were constitutional
safeguards incorporated in the Constitution for all civil servants.
The provisions of the Sixth Amendment, which are in force at
present are mandatory and dismissal or removal in violation
of the provisions, is void and inoperative. In case of such viola-
tions the aggrieved civil servants are entitled to suitable relief
from the courts. The civil servant can demand a declaration from the
court that an order of dismissal or removal is void and inoperative
and that he continues to remain in service from the date of the insti-
tution of the suit. The civil servant is also entitled to the arrears of
his salary, withheld as a rcsult of the proceeding or action instituted
against him. The constitutional safeguards envisaged by the Sixth
Amendment are subject to limitations and excepted in case of civil
servants in whose case the inquiry was not reasonably practicable
and in case of civil servants where the Governor is satisfied that in
the interests of the State it is not expedient to institute an inquiry.

The Sixth Amendment abrogated the temporary and transitional
provisions of the Constitution, which were embodied by Section 148,
149, 150, 151 and 152.24

The Constitation Seventh Amendment

The Seventh Amendment in the Constitution of Jammu and
Kashmir was brought about in April 1965, and followed closely the
Sixth Amendment. The Seventh Amendment raised the allowances of
the Governor as per a fresh schedule. The fresh schedule
incorporated:
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(i) Sumptuary allowances of 50,000 rupees;

(ii) Staff and Household allowances of 1,35,000 rupees;
(iii) Tour expenses of 30,000 rupees; and
(iv) Miscellaneous expenses of 20,000 rupees.

The Constitution Eighth Amendment

The Eighth Amendment to the Constitution of Jammu and
Kashmir was adopted in 1967, and incorporated modifications in the
provisions pertaining to the elections to the two Houses of the State
Legislature. Section 138 of the Constitution vested the powers of
superintendence, control and direction of the electoral rolls and the
conduct of the elections including the appointment of electiontribunals
for the decision of doubts and disputes arising in connection with the
elections in the Election Commission of India. The Eighth Amend-
ment to the Constitution of Jammu and Kashmir was consequential
to the Fifteenth Amendment to the Constitution of India, which
removed from the purview of the Election Commission of India, the
power to appoint election tribunals to decide disputes and doubts
arising out of the elections. The Eighth Amendment removed from
the purview of the Election Commission of India, the power vested in
it by Section 138 of the Constitution of Jammu and Kashmir. The
words “including the appointment of Election Tribunals for the
decision of doubts and disputes arising out of or in connection with
such election” were deleted from Section 138.%

The Constitution Ninth Amendment

The Ninth Amendment to the Constitution of Jammu and Kashmir
was enacted in October 1967.% The Ninth Amendment sought to
save transfers and postings of district judges from the limitations
embodied by Section 109 and Section 111 of the Constitution of
Jammu and Kashmir. Section 109 stipulates:

(i) that the appointments, postings and the transfers of District
Judges shall be made by the Governor in consultation with
the High Court of Jammu and Kashmir;

(i) that 2 person, not in the service of the State, shall be eligible
to be appointed as a District Judge if he is an advocate or a
pleader of not less than seven years standing and is recom-
mended by the High Court of Jammu and Kashmir for such
an appointment.

Section 111 of the Constitution stipulates:
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(i) that the control over the District Courts as well as courts
subordinate to the District Courts, including the posting and
promotion leave of persons belonging to the judicial service,
except the District Judges, Additional District Judges, Assis--
tant District Judges, Sessions Judges, Additional Sessions
Judges and Assistant Sessions Judges, shali be vested in the
High Court.

The Ninth Amendment added an additional section, namely,
Section 109-A, to the Constitution after Section 109. Section 109-A,.
validated postings and transfers of District Judges not made in accor~
dance with the provisions of Section 109 and Section 111. Section
109-A further validated the jurisdiction exercised by the judges,
decrees, sentences and orders passed and acts or proceedings under-
taken by the District Judges posted or transferred otherwise than in
accordance with the provisions of Section 109 and 111 of the Consti=
tution. Section 109-A stipulates:

(@) mno posting or transfer of a district judge made at any time
before the commencement of the Constitution of Jammu and
Kashmir (Ninth Amendment) Act, 1967, otherwise than in
accordance with the provisions of Section 109 or Section 111,
shall be deemed to be illegal or void or ever to have become
illegal or void by reason only of the fact that such posting or
transfer was not made in accordance with the said provisions;

(b) no jurisdiction exercised, no judgement, decree, sentence or
order, before the commencement of the Constitution of
Jammu and Kashmir (Ninth Amendment) Act, 1967, or
before, any person posted or transferred as a district judge in
the State otherwise than in accordance with the provisions of’
Section 109 or 111, shall be deemed to be illegal or invalid or
ever to have become illegal or invalid, by reason only of the
fact that such posting or transfer was not made in accordance:
with the provisions of Sections 109 and 111.

The Constitution Tenth Amendment

The Tenth Amendment to the Constitution of Jammu and Kashmir
was effected in October 1968, when the Constitution of Jammu and
Kashmir, (Tenth Amendment) Act of 1968 was adopted.?’” The Tenth
Amendment made changes in the Second Schedule of the Constitu-
tion, and empowered the Governor to sanction reappropriation of
additions to grants of his allowances in consultation with the
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Government of the State, if it was necessary.

The Constitution Eleventh Amendment

The Eleventh Amendment to the Constitution of Jammu and
Kashmir was adopted in October, 1970, in anticipation of the expiry
of the period of reservation of seats in the Legislative Assembly of
the State for the Scheduled Castes. The Amendment extended the
period of reservation of Scheduled Castes by another ten years.?

The Constitution Twelfth Amendment

The Twelfth Amendment to the Constitution of Jammu and
Kashmir, was enacted in August 1975.2° The Twelfth Amendment:
introduced changes in:

(i) the procedure laid down by Section 47(2) of the Constitution
for the division of the State into territorial constituencies;

(i) the number of seats left vacant for the people residing in the
part of the State under the occupation of Pakistan under
Section 48 of the Constitution.

Section 47(2) as it was originally formulated, stipulated:

For the purpose of sub-section (1) the State shall be divided into-
territorial corstituencies in such a manner that the ratio between
the population of each constituency and the number of seats.
allotted to it shall, so far as practicable, be the same throughout
the State.

The Twelfth Amendment substituted Section 47(2) by fresh provi-
sions which laid down that division of the State would be undertaken
by an authority, which was appointed under law by the State Legisla~
ture and in such a manner as was determined by the State Legislature.
In effect, therefore, the division of the State into territorial constitu-
encies, was taken out of the discretion of the administrative autho-
rity, and placed within the discretion and purview of the authority
created by the law of the Legislature, and in accordance with the law
made by the Legislature. Section 48(a) as it was originally{constitut-
ed, stipulated :

Twenty-five seats in the Legislative Assembly shall remain vacant
and shall not be taken into account for reckoning the total
membership of the Assembly.3?
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Section 48(a) was modified to the extent that the number of seats
reserved for the people living in the territories of the State occupied
by Pakistan, was reduced to twenty-four. A fresh Section, namely,
Section 48-A, was added to the Constitution after Section 48.
Section 48-A provides that in case the Legislative Assembly was ever
dissolved before the expiry of its term and after the completion of the
Census, but before the readjustment of electoral constituencies, the
Governor, in case he was satisfied that the election be held without
delay, could, after consulting the Election Commission of India,
direct that elections be held in the State, on preceding delimitation
of territorial constituencies.

The Constitution Thirteenth Amendment

Thirteenth Amendment to the Constitution of Jammu and Kashmir
was also passed in August 1975.31 The amendment introduced
changes in Clause (b) of Section 142 of the Constituticn which laid
down provisions regarding the election petitions. Clause (b) of Section
142, stipulated:

No election to either House of the Legislature shall be called in
question except by an election petition presented to such authority
and in such manner as may be provided for by or under any law
made by the legislature.

The Thirteenth Amendment added a proviso to Clause (b) of
Section 142 which provided that nothing could preclude a person
whose nomination was rejected from preferring an appeal against the
decision of the Returning Officer, to such authority as the legislature
may by law provide. The proviso further added that the decision of
the appellate authority would be final, subject only to the disposal of
the election petition, and the decision of the appellate authority,
would not be called in question in court of law.

The Constitution Fourteenth Amendment

The Fourteenth Amendment to the Constitution of Jammu and
Kashmir was passed in March 1976.32 The Amendment introduced
changes in the provisions of the Constitution pertaining to the resigna-
tion of the members of the Legislative Assembly. The provisions with
regard to the resignation of the members of the Legislative Assembly
embodied in Sub-section (2) of Section 68 of the Constitution
stipulated:
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If a member of a House of the Legislature resigns his seat by
writing under his hand addressed to the Speaker or the Chairman,
as the case may be, his seat shall thereupon become vacant.

The Sub-section (2) of Section 68 was substituted by a new clause
which provided that a member of either House of the State Legislature
could resign by writing under his hand addressed to the Chairman
of the Legislative Council or the Speaker of the Legislative Assembly.
If the resignation was accepted, the member was deemed to have
resigned from the membership of the House to which he belonged.
In case, however, information was received by the Chairman or the
Speaker, or they came to know, that the resignation had not been
voluntarily tendered, or it was not genuine, the resignation was not
to be accepted by them.

The Constitution Fifteenth Amendment

The Fifteenth Amendment introduced changes in the provisions of
the Constitution of Jammu and Kashmir pertaining to the power of
the Governor to promulgate Ordinances.?® The Fifteenth Amendment
was adopted in March 1976. The powers of the Governor to promul-
gate Ordinanc s are embodied in Section 91 of the Constitution.
Section 91 empowers the Governor to promulgate Ordinances during
the recess of the State Legislature, if he is satisfied that circumstances
exist which render it necessary for him to take immediate action. The
power of the Governor to promulgate Ordinances extends to the
matters with respect to which the State Legislature has the compe-
tence to legislate. All Ordinances promulgated by the Governor are
required to be laid before the two Houses of the Legislature, and
cease to operate at the expiry of six weeks from the re-assembly of
the legislature, or earlier in case the Legislature by a resolution disap-
prove them or the Governor withdraws them. The Fifteenth Amend-
ment added a proviso to sub-section (2) of Section 91, which
stipulates:

Notwithstanding anything in this Constitution the satisfaction of the
Governor mentioned in Sub-section (1) shall be finaland conclu-
sive and shall not be questioned in a court and on any ground.

The Fifteenth Amendment, therefore, provides that the decision to
promulgate an Ordinance is not a justiciable matter which the Courts
can be called upon to determine. The Corstitution of India does not
incorporate any such explicit provisions as the Fifteenth Amendment
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to the Constitution of Jammu and Kashmir envisages.3* The inclusion
of explicit provisions in the Constitution of Jammu and Kashmir,
which render the satisfaction of the Governor into a subjective act,
raises problems of crucial issue. The Governor’s power to promulgate
Ordinances, is subject to the principle that the Governor exercises his
power on the aid and advice of the Council of Ministers. The express
stipulations of the Fifteenth Amendment to the Constitution of
Jammu and Kashmir, however, leaves out enough scope for the
Governor, to assume powers and promulagate Ordinances in his own

discretion.

The Constitution Sixteenth Amendment

The Sixteenth Amendment to the Constitution of Jammu and
Kashmir was undertaken in consequence of the Forty-second Amend-
ment to the Constitution of India.?5 The Forty-second Amendment to
the Constitution of India was adopted in 1976, during the Emer-
gency. Among the other changes the Forty-second Amendment
envisaged, the tenure of the House of the People and the Legislative
Assemblies of the States, was enhanced to six years. The Sixteenth
Amendment to the Constitution of Jammu and Kashmir was enacted
to incorporate these changes in the tenure of the Legislative Assemby
of the State. The Sixteenth Amendment modified Section 52 of the
Constitution of Jammu and Kashmir and extended the term of the
Legislative Assembly to six years. The Amendment Act extended
the term of the sitting Legislative Assembly as well. A fresh sub-
section was added to Section 52, which stipulates:

The amendment made by Sub-section (1) of Section 52 shall
apply also to the Legislative Assembly in existence on the date of
coming into force of this Act without prejudice to the power of
the State Legislature with respect to the extension of the duration
of Legislative Assembly under the provisions of the Sub-section.6

The Constitution Seventeenth Amendment

The Seventeeth Amendment to the Constitution of Jammu and
Kashmir was passed in September 1979.3! The Amendment modified
sub-section (2) of Section 49 with the effect that the period for which
the seats in the Legislative Assembly for the Scheduled Castes were
reserved, was extended to thirty-three years. Section 49 which embo-
dies the provisions for reservation of the seats for the Scheduled
Castes, as it was originally envisaged, reserved the seats for Scheduled
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C;x;tes for only five years. The First Amendment to the Constitution
of Jammu and Kashmir increased the period of reservation to thirteen

years and the Eleventh Amendment in i
creased the period i
to twenty-three years. L e
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